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REASONS FOR JUDGMENT

[1] These reasons are organized under the following headings:
A, INTRODUCTION (para 2) S
- B. BACKGROUND (paras 3-7)
C. THE PLAINTIFF'S POSITION (paras 8-21)
D. THE DEFENDANTS® POSITION (paras 22-25)
. RULINGS ON_EVIDENCE (paras 26-33) _
. LIMITATION PERIOD and LACHES (paras 34-45)

fi) Negligence Claim (paras 15-42)
(it} Breach of Fiduciary Duty (paras 43-45)

S o

[
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G. FACTUAL FINDINGS (paras 46-99)

fi) Key Facts to be Determined (para 46)

(i) Matthew 18:15-18 (paras 47-65)

(i) Instructions Not to Report to Child Welfare Authorities (para s 66-78)
(iv)  Instructions Net ro Seek Treatment (paras 79-87)

(W) December 29, 1989 Meeting (paras 28-93)

fvi)  January 31, 1990 Meering (paras 94-98)

fvii) Conclusions on Key Facts (para 99)

H. FAILURE TO REPORT and FORBIDDING MEDICATL TREATMENT
(paras 100-104)

L BREACH OF FIDUCIARY DUTY (paras 105-118)
J. NEGLIGENCE (paras 119-182)

(i) Position of the Parties (paras 120-121)
(1)  The American Approach: Na Torr of Clergy Malpractice (paras 123-130)
(fii)  The Canadian Approach: Balancing Religious Freedom Against the
Rights of Others (paras 131-140)
(iv)  Analysis: The December 29, 1989 Meering
. Causation (para 141) ; .
b. Duty of Care (paras 142-157)
¢. Religious Freedom of the Defendants and the Plajntiff's Free Choice
(paras 158-174)
d. Standard of Care and Breach (paras 175-177)
e. The Individual Defendants (paras 178-179)
I. The Watch Tower Bible and Tract Society of Canada (para 180)
(v} Analysis: The January 3], 1990 Judicial Co mmittee Meeting (para 181)
(vi)  Analysis: The Church’s Handling of Mr. Palmer's Abuse and Events After
January 1590 (para 182)

- K DAMAGES (paras 183 - 196)

L. JUDGMENT AND COSTS (para 197)
A, INTRODUCTION

[2] The plaintiff Victoria Baer seeks punirive damages and damages for negligence and
breach of fiduciary duty against the Watch Tower Bible and Tract Society of Canada (the
governing body of the Jehovah's Wimesses in Canada) and three elders of that church. Her
claim stems from actions taken by Jehovah's Witness elders when, at the age of 19, she disclozed
to them that shc had been sexually molested by her father during her childhood. The plaintiff
alleges that she was forced to confront her father with these allegations in the presence of two
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[3] There is no marenial dispute as 1o the genera] background leading Up to Warch Tower's
nvalvement in this matter.” The plaintiff was born in 1970 1o Mary and Gower Palmer. She has
an older brother apd tWo younger siblings. Both parents were Jehovah's Wimesses and all the
children were raised in thar faith, primarily as pare of the congregation in Shelburne, Ontarig,

obey their husbands: members of the cangregation mujst obey the Eoverning élders: the elders
Toust abey the overal] gaveming body, Wateh Tower. Independent thought was nat Permitted.
Higher education was discouraged, Particularly for girls. It was jn Many ways a closed gnd
iselated society, Even though the members of the eongregarion lived, worked and artended
school in the peneral comumunity, they had listje social interacrion oursida their faith.

[5]  Theplaintifr was sexually molested by her father fom abaut the age of 11 of 12 until she

The abuse was serious, although it Stapped short of acmal infercourse.  When the
PlaIntiff was ahopy 15, she read a religious article aboyr masurbation and realized for the firer
time the nature of whar had been happening with her father and that jt was Wrong. She spoke to
her mother aboyr jt. Mrs. Palmer told her daughter she had suspected something like thig was

dress and not 1 wear PYiamas around her father. She also confronted her husband with the
Plantiff’s diselosyre and he promised to stop the offensive conduct. The matier was not
discussed outside the family at that time, Mr. Palmer private]y apalogized 1o the plaintiff for hig
conduct, while at the same time telling her thar she had, after al]. “enjoyed ir 100™. After thar,
there were no further incidents of oven abuse, but more subrle things still bappened, which Mr.
Pulmer passed off a5 accidents or jokes,

[8] In 1989, when the plaintiff was 19, she left home o take a job as a live-jn naomny in
Teronto.  She continted her adherence to the Jehovah's Witness faith, joining a Toronto
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about her father. She was feqrfil when caring for the children in her charge and was worried that
she might be accused of doing something wrong. The Plaintiff confided in a friend ar the
Toronto Jehovah's Wimess congregation about these problems. The Iiend, Chris, advised her
that she had & responsibility to report her father’s conduct %o the ehurch elders. Chris said there
Were two reasons for this. First, the past abuse was affecting the plaintiff and he feit she nceded

(71 The Church’s response to this repart is the subject marter of this lawsuit. Many of the
crucial facts from this point on are in dispute.

C. THE PLAINTIFF'S POSITION

[B]  The plaintiff. Vickd Boer, bad several conversations with Mr, Longworth. He consulted
with “head office” in Toronto 10 determine the appropriate Sieps to be taken. For one of his
interviews with her, which tack place in her room at the home of her employers, another male
clder from Taronto was also present. Ms Roer testified that Mr. Longworth was sympathetic and
kind, but that he told her she must invoke Matthew 18:15-1B. This would require confronting
her father in front of elders from Shelburne and giving him a chance 1o Tepent. She found this
prospect terrifying and tald Mr. Longworth se. However, when he insisted this was the proper
course of action, she felt she had no choice but to obey the elders.

[®]  Ms Boer testified she asked Mr. Longworth if she could get her mother to talk to her
father about it, rather than having to do it herself, but he said this was not possible. However,
she also testified thar she did in fact telephone her mother and asked her 1o tell her father to
report lumself 1o the Shelbume elders. Her evidence on this point was somewhat confusing.

[10] Ms Boer also testified that she discussed her distress about the simation with a long-time
childhood friend, Jonathan Mott-Trille, His family were members of the Shelburne Jehovah’s
Wimess congregation. She said she was crying and hysterical as she told her friend Jonathan
about having to confront and accuse her father. Jonathan told her he thought the confrontation
Was wrong and promised he would discuss the marter with his facher Frank Mott-Trille, who was
2 lawyer and also an elder in the Shelburne congregation,

[11] The next day, Ms Boer met with Jonathan and Frank Mott-Trille 2t their home in
Torenta. Frank Mon-Trille told her there was no requirement that she confront her father. He
also advised her that she should report the abuse to the Children’s Aid Society (“C.A.8.”) and
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e _Emum and Brian Cairmns, would be attending. Ms Boer testified at trjg)
that she went 10 the meeting hecause Mr. Longworth had directeg she must attend and she had no

[13] Ms Boer deseribed the meeting as being very painful for her. It was conducted in the
Palmers® kitchen, with the Plaintiff, her parents and the two elders in antendance. The plaintiff
Was asked Io deseribe in detaj] what her father had doge to her. She said she objected 1o doing so
but was tald it was neeessary. After she recounted the delails, her mother stated that this had alj
been dealt with in the family years before and that her father bad apologized. Ms Boer restified
that towards the end of the meeting she told M. Caimns and Mr. Brown that Frank Mont-Trille
had advised her to Teport to the Children’s Ajd Society and had arranged for her te meet with a
Psychiatrist.  She said My Caims and Mr. Brown told her Frank Mon-Trille was “acting
worldly” and that she should not listen to him. Further, they told her thar if she went to the
C.A.S. the family would be investigated, her father could lose his job and her mother would be
destitute.  She said that her mother was crying and telling ber to listen to what the elders were
saying or her father could 0 [0 jail. Finally, dccording to Ms Boer, Mr, Caims and Mr. Brown
indicaled that Mr. Palmer had demonstrated repentance and improved spiriuality by being mare
active in the faith and spending time “in service™ (spreading the word aboyt Jehovah’s Wimess
o others outside the faith).

[14] . Ms Boer did got contact the C.A.S. and did nof attend the appoinmient with the
psychiatrist which Franic Mott-Trille had arranged for her. She testified st trin] that she knew she
needed help but did not seek ir out because she had been told not to by the elders.

[15] Atthe end of January, Ms Boer was contacted again and asked to attend a further meeting
at her parents” home. Although she did not realize it a1 the time, the purpose of the meeting was
te conduct a Judicial Commitree (an investigation by the elders) in respecr of Mr. Palmer’s
Wrangdoing and to determine what, if any, sanctions WETE 2ppropriate. According to Ms Boer,
Hus meeting was also conducted in the kitchen with all the same Pecple as the first meeting plus
an additional elder. Dave Walker, who was from a congregation ourside Skelburne, She was
asked to repeat her story because Mr. Walker had not heard it before. She was questioned
closely about the details so the elders could determine the level of sin Mr, Palmer had
committed. She testified at tia] that her father started to deny some of the allegations and to say
that she was exaggerating. She felt she was under attack and was so distraught that she had what
she described to pe 2 panic attack in which everything appeared to be “swimming” and she
“nearly passed aut”.

[16]  After the Judicial Committee meeting, Ms Boer returned to Toranto to her live-in nanny
job. However, she was having such a difficult time emotionally that she resignad, Unemployed,
and without heusing or any source of income, she eventually returned to live with her parents in
Shelburne. At this time. there was a lot of in-fighting among the members of the congregation
and between various of the elders. Ms BRoer fa)t fesponsible for the trouble. Rumeurs leaked our
about her having accused her father of sexual abuse. However, since no sanctions appeared to
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have been imposed on Mr. Palmer, the plamtiff believed there Was & perception in the
camrnunity that she had fabricated these accusations. She felt ostracized by the community. She
became bulimic and developed ulcers,

[17] Im July 1991, the plaintiff decided ta move Meoose Jaw, Saskatchewan, She had hoped
ta reconcile with a former boyfriend wha lived there. However, after armiving in Moose Jaw, she
discovered that he was in anorher telationship. In September 1951, the plaintiff met Scott Boer
and by mid Qctober, they were engaged 1o be married. He was aware of the psychological
problems she was having and persuaded her to amend counselling. She aftended five group
sessions, but stopped going because she said she found it too difficult to listen 1o other women
recounting the abuse they had suffered.

[18] Vicki and Scott Boer Wwere mamed in May 1992. There was considerable emotional
upheaval sirrounding the wedding. Scott Boer is not a member of the Jehovah'’s Witness faith,
which was problematic for Vicki's friends and family, particularly for Mrs, Palmer who was very
devoted to her religion, Marriage outside the faith is fiowned upen. Originally, the wedding was
booked for the Jehovah's Witness church in Shelbume. However, Mrs. Palmer cancelled all of
the arrangements withour warning. There was some question as to whether the Palmers would
cven attend. The wedding did proceed in Shelbume, but before a rabbi and in the Legion hall.
Although the plaintiff's parents attended, very few other members of the congregation did.

1995. Ms Baer continued to have ¢motional difficulty. The couple had marital problems as a
result. Scott Boer, a member of the Canadian Armed Forces, was often away from home for
extended periods of time. Ms Boer, alone at home with three small children and sometimes in
communities where she knew very few people, bad a difficult time. She also had liftle or no
contact with her former friends in the congregation, Scott and Vicki Boer attended counselling
together for five sessions in 1995. The family then moved to Quebee City where Ms Boer had
difficulty finding a therapist wha spoke English. In January 2000, Scott Boer was posted to New
Brunswick, where the family still lives. Afer an initial waiting period, Ms Boer is again seeing a
psychiatrist on a regular basiz.

[20] After her marriage, Ms Boer's relationship with her mother was very strained as Mrs.
Palmer blamed her daughter for exposing her father’s sin to the community, Ms Boer left the
Jehovah's Witess faith in 1995 or 1996, which also was a souree of strain between her and her
mother. Mrs. Palmer began to say that the abuse had never happened. Even when she was dying
of cancer, Mrs, Palmer refused to see her daughter. She died in 1998 without any reconciliation
with her daughter Vieki.

{21]  On August 25, 1998, Vicki Boer commenced this action. She alleges that the individual
defendants Brian Cairns and Steve Brown acted negligently and in breach of a fiduciary duty
owed to her in forcing her to go through the traumatic experience of recounting particulars of her
father’s sexual abuse in the presence of her father on rwo occasions. She also alleges that Messrs
Caimns and Brown wers concemned only for the reputation of the congregation and for her father,
They amempted to “cover up” the abuse by trying to keep it inside the community, by telling her
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not fo get medical help for herself, and by telling her not to Teport it to the secular authorities.
This dcepened the frauma which the plaintiff had experienced and prevented her from starting a
healing process until many years later, The defendant John Didur was a senior elder at the
Watch Tower head office and was involved in an advisory capacity in respect of the steps taken
by Sheldon Longworth and by Messrs. Caims and Brown. The plaintiff alleges that Mr. Didur
and Watch Tower instructed and supported the other Jchovah's Witness elders jn their handling
of this matter and are equally responsible for the damages she has sustained.

D. THE DETENDANTS’ POSITION

(22]  The defendants deny having caused any harm to the plaintiff. They point out that it was
the plainiiff who brought the matter to the Jehovah’s Witness elders and that she was an adult
when she did so. They allege that the extent of Sheldon Lengworth's involvement was to find
out from the plaintiff the nature of her complaint and then 1o tell her that it should be dealt with
through the Shelburne congregation elders. They deny that Matthew 18:15-18 has any
application to this situation and deny having told the plaintiff she mnust comply with Matthew 8.

[23)] The issue before the Shelbume eongregation was a spiritual one: specifically, a serious
sin comrmitted by a member of the congregation and the appropriate sanction, if any, for that sin.
The defendants take the position that the manner in which the clders dealt with Mr. Palmer is a
question of religious faith and is not revicwable by this ceurt. They allege that Ms Baer was
present at the two meetings o ensure that the elders had a fu] picture of what accurred and not
Just her father's version. Mr. Brown and Mr. Cairns festificd they did not know ahead of time
what would be discussed at the first mesting, They further testified that the second meeting was
a Judicial Commitree, which was required because of the serious nature of the sin involved.
They stated the plaintiff was present during all parts of the first meeting, but the family members
were intervicwed scparately for the Judicial Committee meeling. They deny the plaintiff was
required in that session to retell her story in front of her father.

[24] The defendants deny telling the plaintiff not to repart the matter to C_AS. and deny
telling her not to get medical help, On the contrary, they say they advised the plaintiff to get
medical help and understood she would be secing a psychiatrist recommended by Frank Mott-
Trille. Further, they required Mr, Palmer ro Teport the abuse to his family doctor and to the
C.A.S. and then followed up with C,A.S. to ensure this was done. The defendants deny having
coVered up the abuse, although they did try ro maintain confidentality for the protection of the
plaintiff and other members of her family. The defendants deny the plainnff suffered emotional
harm as a result of the two meetings in which she participated.

[25]  The defendants take the position that any emotional harm sustained by the plaintiff flows
from 1he sexual abuse by her father and other difficult eircumstances in ber life, such as her
mother’s conduct and lack of support and difficulties in her marriage. The defendants also
submit that the plaintiff’s delay in bringing this action is an absolute bar to her obtaining any
Tecovery.



E R GS ON_EVIDENC

I}'ﬁ] During the course of the trial, the plaintiff sought leave to present evidence from bwo
witnesses ahout certain characteristics or practices of the Jehovah’s Witness organization in
situations similar to this one, [ ruled such evidence te he inadmissible, with reasons to follow.

[27] The first witness, Professor James Penton, is an historian and the author of a back
entitled Apocalypse Delayed. Mr, Mark, on behalf of the plaintiff, intended to elicit evidence
from Mr. Penton with respect 1o his conclusions about various characteristics of Jehovah's
Witnesses, the way women are treated within thar faith and the functioning of Judicial
Comminees. Professor Penton's evidence would be based on his research and woeuld constitute
opinion. He does not have first-hand evidence. However, Mr. Mark did not deliver norice of his
mtention to call an expert on this topic and did not serve an expert report on the defence as
required under the Evidence Act, R.5.0. 1990, ¢ E23. That alone is fatal to the plaintiff’s request
to call this evidence. The defence would have been caught by surprise with no opportuniry to
prepare, nor to call its own evidence to rebut the evidence of Mr. Penton.

[28] In any evenr, I am by no means sarisfied thar expert evidence of this pature would have
been admissible in respect of these matters. [t seems to me that I am in 2 position to determine
the relevant facts to the particular matters before me without the assistance of an expert on these
mactters.

"[25],  The sccond witness proposed by the plaintiff is Barbara Anderson, who was a member of
the Jehovah's Witnesses in New York from 1954 until her recent disfellowship (ejection from
the faith). The plaintiff proposed to elicit evidence from Ms Anderson as to her knowledge of
how sexual zhuse of children is dealt with within that religion and of cover-ups of abuse by the
Watch Tower Socisty. Most of Ms Anderson's proposed tesrimony would be hearsay. The
plaintff argued it is admissible as similar fact evidence to show that the actions of the defendants
in this case were part of a design, rather than negligence.

[30] The general test for the admissibility of similar fact evidenece in a eivil trial is derived
fiom Mood Music Publishing Co. v. DeWolfe Ltd., [1976] Ch. 19, 1 All ER. 763 (C.A.). In that
case, Lord Denning stated, at p, 127 (Ch.):

. . . in civil cases the courts will admit evidence of similar facts if it is logically
probative, that is if it is logically relevant in determining the marter which is in
issue; provided that it is ol oppressive or unfair to the other side; and also that the
other side has fair notice of it and is able to deal with it.

[31] The proposed evidence fram Ms Anderson fails this test on every front. First, it is not
logically probative of any issue before me. Whatever may have been Ms Andersan’s personal
experience with the Jehovah’s Witness faith, and whatever information she may have gleaned
about how child abuse cases were dealt with elsewhere. she has no evidence whatsoever about
the Torente or Shelbume congregations or any of the individuals in this casc. Further, even her
information about Watch Tower generally relates to that erganization in the United States. There
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is nothing about her evidence thar would assist in the very specific findings of fact I am required
to make about what happened in the case before me.

[3"?] Sccondly, the defendants did not have a fajr Opporfunity to deal with thjs Proposed
evidence as they had no notice of it unril the first day of trial.

[33] Thirdly, the Proposed evidence js Oppressive and unfair, Ewven if the evidence could be
seen as relevant (which it is not), it would only be so if it were bue. In order to establish the
truth of it, a trial within a tral would be reguired. There would be no effective way for the
defendants to mount a defenee to the mattors alleged by Ms Anderson, and the admission of such
evidence would therefore be unfair to-them.

F. LIMITATION PERIOD AND_LACHES

[34] The actions of the defendants which the plaintiff alleges to have caused her harm
occurred in late 1989 and in 1990, This action was commenced in August 1998, more than eight
years later. The defendants submit that the negligence claim is statute-harred becayse it was not
commenced within the six-year limitadon pecod, and that the plaintiff's delay in commencing
the action is also a bar to the equitable claim based on breach of fiducjary duty, I rejecr the
defendants” position on both peints, ;

(i) Nﬂf:‘gznrz Claim

[35] InM(K) v M.(H) (1992), 56 D.LR (4™) 289 (8.C.C.), the plaintiff sucd her father for
incest which had occurred moye than 1Q years earlicr, basing her claim in both tort and breach of
fiduciary duty. The Supreme Court of Canada applied the discoverability rule and held that the
limitation period did not begin to run until the victim had a substantial awareness of the harm she
had sustained and of the causative connection between the abuse and her Symploms: pages 305-
306 and 314-315, Further, based on the scientific evidence af trial, the Court held that in incest
cases there is a presumption that “victirns only discover the necessary connection between their

injuries and the wrong done to them (thus discovering their cause of action) during some form of
psychotherapy™: p. 314,

[36] I agree with the submission of counse] for the defendants that this presumptive rule
applied by the Supreme Court in M.(K) v. M.(H) does not apply here. However, the general

deprived of a cause of action befare she is aware, or could reasonably have been aware, that she
has one; Central Trust v, Rafuse, [1986] 2 S.CR. 147; Peizeiro v. Haberman, [1997] 3 S.C.R.
549, In determining the plaintiff's lsvel of swareness, it is relevant to consider whether she
could reasonably have known both that the conduct of the defendant was wrong and that there
was a causal link between that wIong conduct and her psychological injury,
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conncction between that abuse and her own psychological state until years later when she began
therapy. In particular, it was not until 1995 when Ms Boer and her husband underwent mantal
counselling with Susan Frykland, a social worker in Moose Jaw, thar Mg Beer substantially
appreciated the connection berween the childhood abuse and the anxiety and behaviour she was
experiencing as an adult. Even then, the petential causal connection between the conduct of the
church elders and the plaintiff's emotional suffering was not apparent w the plaintiff. Although
the plaintiff was unhappy about many aspects of her faith and how she had been treated by the
elders, she did not connect that unhappiness to any problems she was having until after she
attended a counselling session with Russell Scott in October 1997. She had gone to see Mr.
Scar because she felt cmotionally everwhelmed raising three small children in Quebec City
while her husband was away on military duties, She told him of difficulties she was having in
her relationship with her parents, which led to her relating same of the problems she experenced
growing up as a Jehovah's Witness. Ms Baer also disclosed to Mr. Scott that she had been
sexually abused by her father and told him about the pressure from the elders to confront her
father about this in their presence. Mr. Scoft told the plaintiff that this confrontation bad the
potential to be emotionally damaging and also suggested that she do some research of her own
on the impact of being raised in a “cult environment”.

[38] I find as a fact that it was enly afer this session with Mr. Scott and the follow-up
rescarch she undertook en her own through the Interner that Ms Boer came to any understanding
that the actions of the elders in 1989 and 1990 could be a source of her psychological problems.
This action was commenced in 1998, which is within one year of the plaintiff becoming aware of
the possibility of a cause of action againsi these defendants, and therefore is not caught by the
Limitation periad.

[39] In M(K) v. M(H), supra, the Supreme Cowrt of Canada held that it is appropriate o
congider the doctrine of fraudulent concealment in determining the applicability of a limitation
period, even where frandulent concealment has not heen specifically pleaded. The doctrine
applies to both commen law and equitable causes of acton and operates to prevent the
application of a limitation period where there is conduct by the defendant that has prevented the
plaintiff from being aware of the canse of action. The term “fraudulent” in this context is to be
interpreted broadly and “is not confined to the rraditional parameters of the common law action”
for fraud: M.(K) v. M.(H) a1 p, 320, The Supreme Court in M.(K.) v. M.(F) at p. 320 adopted
the follewing definition of the factual basis for fraudulent concealment from 8 Hals., 4" ed., p,
413, para 919;

It is not necessary, in order to constitute fraudulent concealment of a right of
action, that there should be active concealment of the right of action after it has

arisen; the fraudulent concealment may anse from the manner in which the ser
which gives rise fo the right of action is performed. .. (Emphasis added)

In order 1o constirute such a fraudulent concealment as would, in equity, take a
case out of the effect of the statute of limitation, it was not enough that there
should be merely & tortious act unknown 1o the injured party, or enjoyment of
property without titlc, while the rightful owner was ignorant of his right; there had




deliberate concealment of facts. (Emphasis added)

[40] InM.(X)v. M.(H), the Supreme Court of Canada ruled that incest falls within the second
category of frandulent conceslment. LaForest J, writing for the majority, noted at p. 320, “The
fact that the abuser is a trusted family authority figurc in and of itself masks the wrongfulness of
the conduct in the child’s eyes, thus fraudulently concealing her cause of action.” Further, art p.

321, he held that incest is “an abuse of & confidential position™. The Court wenf on to state that
the underlying premisc supporting the application of the doctrine of fraudulent concealment in
cases such as these is that the courts will not allow a limitation period 1a act as an instnumnent of
injustice, X

[41] In considering whether the discoverability rule applies unfairly to the dcfendants in the
case before me, it is relevant 1o take into account the doctrine of fraudulent concealmenr. As
against the defendants befere the cours, this is not an incest case, However, the claim daes
involve an alleged abuse of a confidential position, Further, the fundamental precepts of the
Jehovah’s Wimess faith include obedience and deference to the wisdom of the elders. A devout
Jchovah's Witness in the position of rthe plaintiff at 19 years of age would be particularly
vulnerable to the power of the elders, having been raised her entire life to defer to them. Her
religious upbringing would not permit her to question the suthority of the elders, much less to
realize thal she might have a cause of action against them. In these circumstances, it wopld be
unjust to regard the plaintiff in 1989 and 1590 as having any appreciation of wrongdoing that
could amount to negligence or breach of fiduciary duty on the part of the ‘elders. That
understanding only came (o the plaintiff after she was no longer part of the communiry and
subject to their control. Given the social isolation and dependence of the plaintiff at the time of
the acts giving rise to the cause of action, which isolation and dependence were fostered by
Weich Tower and its elders, it would be unjust to impose a limitation period commencing in
1490 without the mitigating cffect of the discoverability rule.

[42] Accordingly, I conclude that the discoverability rule should be applied in this case. As
such, the action was commenced within the six-year limitation period, that periad not having
started to run until October 1997, Alternatively, at the very earliest, the periad started to run in
1995 when the plaintiff first realized that her emotional difficulties stemmed from earlier abuse
by her father and when, arguably, she was sufficiently distanced from the Church to connect the
conduct of the elders to same of her problerms.

(ti} Breach of Fiduciary Duty

[43] There is no limitation period for breach of fiduciary duty, whether explicitly or by
analagy: M.(K) v. M.(H ), at p. 328-333, However, since this is an equitable claim it is subject
to the equitable defence of Jaches. Mere delay by a plaintiff in commencing an action is not
suffieient to suppert a defence of Jaches. In addition, the plaiotff's delay must either: (1)
constitute acquisscence in the defendants’ conduer; or (2) result in circumstances that make the
prosecution of the action unreasonable, as for example where the defendants have reasonably

ety
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altered their position as a result of the delay or are otherwise prejudiced in the defence of the
action because of the delay.

[44]  The defendanis submit that the plaintff’s delay amounts to acquiescence. | disagree. A
plaintiff cannot be taken to have acquiesced in wrongdoing unless she had, or reasanably shou)d
have had, knowledge of the wrongfulness of the acts and their actionability. As noted by
LaForest J. in M.(K) v. M.(H) at p. 336-338, there is some overlap between the concepts of
knowledge as part of acquiescence and the gpplication of the discoverability rule in tost.
However, the analysis is not identical. In the case before me, Ms Boer cannot be taken to have
acquiesced in wrongdoing by the clders (which allegedly ocewrred in 1989 and 1950) until she
reasonably should have known it was in fact wrongdoing and that she had a right of action
(which occurred in 1997), In that context, it is not equitable to consider her as having acquiesced
in any wrongdoing by the defendants, That branch of the laches doctrine does not, therefore,
provide a defence (o these defendants.

[45] There was no evidence of any change in position by the defendants as a result of the
plaintiff’s delay. The individual defendants involved with the plaintiff confirmed their actions in
correspondence with the Watch Tower head office and that correspondence was preserved.
Shelden Longworth kept handwritten nates of his discussions with the plaintiff, and these also
were preserved. To the extent that memories had dimmed, the documentary record was available
to refresh them. It seemed 10 me from hearing the evidence of the defence witnesses that there
was little, if any, prejudice to the defendants as a result of the plaintiff’s delay in commencing
the aetion. There was certainly not the sort of prejudice to support a conclusion ‘that it would-be
inequitable for the plaintiff's action to proceed. On the contrary. The unfaimess to the plaintiff
in dismissing her action because of delay would be far preater than any unfairness to the
defendants in having the action proceed.

G. FACTUAL FINDINGS
(i) Key Fuacts to be Determined

[46] There were many factual disputes in the evidence ar trial. Some of them are not
necessary for me to resolve in order to decide this case, particularly those relating to the internal
wrangling and power struggle among the elders of the Shelbume congregation. Other disputes
are central to the plaintiff’s claim and crucial to her case. I consider the following disputed facts
to be core issues requiring resolution:

(a) Did Sheldon Longworth instruct the plaintiff that she was required to confront her
father pursuant to Matthew 18:15-187

)] If so, was the first meeting at the Palmecr home with Mr. Caims and Mr. Brown an
application of Matthew 18:15-187 -

(c) Did the defendants instruct the plaintiff not to see 2 psychinrrist or get medical

 help for herself?

(d)  Did the defendants instruct the plaintiff pot to repoit her father's abuse to the

Children's Aid Society?
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() Was the second meeting at the Palmer home an application of Marthew 18;15-18
and did it otherwise involve a confrontation between the plaintiff and her father?

fii) Matthew 18:15-1%

[47] Much was said about Matthew ]8:]15-18 during the course of the trial before me, but a
text of those verses was never put befors me. Mr. Lengworth testificd that applying this
principle is a three-part process, If you have a problem with sormeone, you should first go 1o that
person direetly and attempt to resalve it. If that is not successful, you should take someonc with
you to be a witness. If both those steps are unsuecessful, the third step is to take the problem to
the church elders. Set out below is the text of the applicable verses from the King Tames Version
of the Bible. Although I am uncertain as to whether this version is the one used by Jehovah's
Witnesses, it appears to reflect the synopsis given by Mr. Longworth.

Mat 18:15

Moreaver if thy brother shall trespass sgainst thee, go and tell him his fauit

between thee and him alone: if he shall hear thee, thou hast gained thy brother.

Mat 18:16

Bur if he will not hear [thee, then] 1ake with thee one or two more, that in the

mouth of two or three witnesses every word may be established.

Mat 18:17

And if he shall neglect to hear them, tell [it] unto the church: but if he neglect to

hear the church, let him be unto thee as an heathen man and a publican. :
at 18:18

Verily I say unto you, Whatsoever ye shall bind on earth shall be bound in

heaven; and whatsoever ye shall loose on earth shall be loosed in heaven,

[48] Vicki Boer testificd that Sheldon Longworth told her Matthew 18:15-18 applied to her
sijuation and required ber to confront her father about his wrongdoing. She stated she was
cxoemely upset about this prospect and she went to discuss it with her friend Jonathan Mott-
Trlle. Her discussion with Jonathan Mott-Trlle would certainly have been some time around
the middle of December 1989, but neither she nor Jonathan Mott-Trille kept a record of the date
and neither can pinpoint the date from memory. Jonathan Moti-Trille does, however, have an
independent recollection of his discussion with the plaintiff. I found him to be an hopest and
unbiased witess who tried his best ta relate the facts accurately. Ihave no hesitation accepting
his evidence that Vicki Boer was extremcly distraught and that the focus of her emotional
distress at the time was that she was being told she had to invoke Matthew 18 and confront her
father about his sexual abuse,

[49] Jonathan Mon-Trille further resdfied that he had Vicki Boer wait while he went to
discuss the problem with his father, Frank Mott-Trille, on a no-names basis. He said he asked
his father if it was necessary for a victim of sexual abuse to confront her sbuser in front of male
¢lders, It makes sense thar Jonathan Would consult his father on this point as Frank Mor-Tulle
was both a lawyer and an elder in the Shelburne congregation, and thersfore likely to be
kmowledgeable abour the process. Jonathan's evidence on this point is corroborated by his father

I

s
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Frank Mott-Trille. Jonathan told the Plaintiff that his father said there was no requirement to
confront the abuser and had offered his further assistance if required.

[50)  The plaintiff returned the next evening (o speak directly with Frank Mon-Trille. Both she
and Frank Matt-Trille testified that she advised him she was being instructed by Sheldon
Longworth to apply Matthew 18, They also testified that Mr. Mott-Trille told her that this was a
misapplication of the Seripture and that she was not required to confront her father, Mr. Mon-
Trille advised her 1o Teport the matter to the Children's Ald Society and recommended she see a
psychiatrist for counselling, Mr. Mott-Trille, with the assistance of his son and his daughter
Rachel, who is a dactor, arranged an appointment for the plaintiff with a psychiatrist, Dr. Kaplan.
There is no evidence as to the specific date of that appointment although Mr. Moft-Trille’s
evidence was that it was made on an urgent basis and wouyld have been within a few days of his
meeting with the plainiff,

[51] Both Jonathan Mort-Trille and Frank Mott-Trille described Vicki Boer as extremely upset
and possibly suicidal. Vicki Boer also said she was extremely upsct and hysterical when she met
with them. I trust Jonathan Mott-Trille’s perception and find his recollection to be reliable. |
accept that Vicki Boer was upset, hysterical and potentially sujcidal wien she first went to talk to
her friend Jonathan. However, Jonathan described the plaintiff as having calmed down
somewhat after being advised that there Was no requirement in the Scripture for a canfrontation
in this situation. That makes sense. The Plaintiff went there Joaking for help. She was treated
Sympathefically, given good advice, and told there was no need to have a confrontation with her
father. Axn’appoinmment was get up for her to start a process of counselling. One would expect
that this combination of kindness and concrete good advice would have had the calming effect
described by Jonathan. I do not find the perceptions of Frank Moti-Trille to be as reliable. His
evidence was at times exaggerated, [ treat it with caution as it appeared to me to he coloured
somewhat by Mr, Mott-Trille’s hostility rowards the clders and the Jehovah's Witness
organization. If Mr. Mott-Trille truly believed Ms Hoer 1o he suicidal at the time she left his
home after their second meeting, I would not have expected Bim to suggest to her that she Eo by
herself to report the matter to the C.AS. Further, when the plaintiff failed to attend for her
appointment with Dr. Kaplan, I would have expecied Mr, Motft-Trille to take more urgent steps
‘o follow up if he had perceived her mental distress at the ime to be as acute as he deseribed it in
his evidence at trial.

[52] I therefore conclude that Ms Boer was highly upsct at the time and that the primary and
immediate source of her distress was the prospect of having to confront her father under
Marthew 18, She would not have simply concluded on her own that Matthew 1B applied. She
must have been told that by somebady. The person she was relying upon for advice at the tirne
was Sheldon Longworth. He js the logical source of the information.

{53] Bhcldon Longworth testified at tial. While he certainly remembered the incident with
Vicki Boer, he was no longer zble ta recall the specific details of precisely what was said in each
of his discussions with her and with his advisers at the Watch Tower head office, However, the
notes he kept at the time are available and are of cansiderable assistance. Those notes, though
somewhat sketchy, were made contemporancously and I find them to be highly reliable. Also, [
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find Mr. Longworth to be an honest and impartial Witness. When he coyld not remember 2
detail, he said so. When he testified as to a particular event which he did reeall, 1 accept his
evidence.

[54] Mr Longworth’s netes indicate that he first spoke with the Plaintiff on December 11,
1989 when she called him for advice. He gor some further information from the plaintiff,
cansulted with head office on December 12, and read & 1988 Watch Tower directive on how 1o
deal with child abuse jn arder to inform himself. On the evening of December 12, he met with
the plaintiff at his apartment and she provided him with the further particulars he requested,
including the fact thar there were two young children still in the home. It would appear from Mr.
Longworth’s notes that no advice was given to the plaintiff on this occasion, bur thar he
Promised her he would look into jt and get back to her quickly.

[55] On December 13, 1985, Mr. Longwarth spoke with fohn Didur at head office and got
some advice as to how to deal with the matter, which he passed on to the plaintiff later that same
evening, Mr. Longworth testified at trial that the main thrust of the advice he gave the plaintify
afier December 12 was that this matter shoyld be dealt with by the elders in Shelbume and that
her father should coptact them to ensure this heppened. ‘I accept his evidence on this point as
being credibie, supported by his notes, and consistent with how the maner proceeded thereafter.

[56] However, it is also apparent from his testimony and from his gotes that he did discpss
Marthew 1B with advisers from head office and that he did te]] the Plaintiff to apply Matthew 18,
-Mr. Longworth’s notes on December 13 indicare that My Didur told him thar, Vicki should
“apply Mart.18 to £0 to her father and tel] him to go ta the elders and straighted (sic) omt”. He
further noted that he told this to Vicki and suggested she cal] her father and “give him a week 1o
g0 to the elders or Vickie will E© to them™ and that Vickd said she wauld do thig,

[57] The next note Mr. Longworth made was on December 15 when he wrote that Vicki had
approached him and said she was afraid of her father and that it was “too hard" for her to talk 1o
him directly. He told her he would look into it and get back to her. His notes indicate that he
then diseussed this with Mr. Kutschke (another elder at head office) who advised that “she would
need to apply Matt 18 and eall ber father”. Hijs notes of December 16 further State that later that
evening he spoke to Vicki “and tried to help her see necessity of 8pplying Mar 18 which meant
BoIng lo her father”. At that time Vicki said she would consider it but that maybe she wonld call
her mother instead. His fipal note that day, in respanse ro this altemate suggestion was, “So that
is how [ left jt”,

[58] Mr. Longwornh testified thar the plaintiff was VETY upset sbout the situation and sbout
confionting her father under Matthew 18, He said she was crying while talling about these
matters. However, he did not perceive her Jevel of distress 1o be as extreme as was described by
Jonathan Mott-Trille, The likely explanation for this minor discrepancy is that the plainti ff
simply did not display the same degree of distress before Mr. Longworth. She was a close friend
of Jonathan’s and fult mare at liberty to break down in front of him than she would likely do in
front of Mr, Longworth, wha wasg a virtual stranger to her.
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[59] On December 17, the plaintiff called Mr. Longworth and advised him that she had called
her mother as “she still felt she couldn’t call her father” and that her mother would advise her
father ta go to the elders in Shelbume. Obviously this did eccur as Mr. Palmer cailed Mr.
Longworth the next day and said he would cooperate fully, After further consultation with John
Didur, Mr. Longworth told Mr. Palmer to go fo the elders of his congregation to straighten the
matter out,

(60]  On December 18, 1989, Mr. Longworth and Mr. Novak visited the plaintiff ar the home
where she was working as a banny. Mr. Longworth's note from that day states:

We commended her for her coming forward for help and for talking ro us to what
must have been a very hard thing to do. We encouraged her to speak up if she is

uired fo talk te the elders in Shelbume and tell them the facts. (Emphasis
added)

[61]  Thereafter, the Taronto elders had no further involvement, having left the matter to the
Shelburne elders to handle. The last nore made by Mr. Longworth is headed “Dec 21/89, phone
call from Vickie abour 6:00 pm”. It then siates: :

Went to Bro. Moft-Trille as she is very close to him. Her father is saying he can’t

remember very much about what he done to her. Vickie said she was having a

hard job handling this and felt her family father and mother was upset at her
- bringing thisup, ~ o ‘ S

Somewhat confusingly, this notation is followed immediately by a note which states, “Dec 18/89
Advised Fred [Novak] as to above 7:30 pm”. Obviously, Mr. Novak could not have been
advised on the 18" of something which occurred on the 21%. Ope of the dates is an error, but it is
unclear whether they both accurred on December 1 8" or on the 21*

[62] In my view, much of the confusion surroinding the Matthew 18 jgsue stemns from the fact
that it does not actually apply to a situation such as this one. I accept the evidence of Tohn Didur
that it is not now the policy of the Jehovah’s Wimess 1o require a victim of abuse to proceed
through the steps envisioned in verses 15-18 of Matthew 18, nor was that the policy in 1989. Hc
explained thar Matthew 18 applies to private disputes hefween people, such as disputes over
financial maners, and cannot be applied to a serious sin against God’s laws, such as child abuse.
I understand why the defence witnesses are genuinely puzzled as to how this could have come up
in this situation. However, ] am confident that Matthew 18 was menrioned specifically to the
plaintiff and that she was told jt applied, Further, ] am confident that it was after receiving this
advice that she spoke to the Mort-Trilles.

[63] On March 29, 199] (more than a year after these events occurred), Frank Man-Trille
Wrote a letter to the legal department of Watch Towesr in New York in which he stated that the
plantiff came to his home on December 11 and 12, 1989. That cannot be correct. Mr.
Longworth’s notes made ar the time are a more aecurate and reliable source for establishing
chronology. His own first discussions with the plaintiff were on December 11 and 12 and it
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appears from his notes that the first time he considered the application of Matthew 1% was on
December 13. 1t is probable that he said something to the plaintiff about Matthew 18 op that
same darte and that Ms Boer went to see Jonathan Mo#t-Trille after that. It is also probable thar
the plaintiff went to the Moti-Trille home on two consecutive days sometime hetween December
13 and December 18 or 21. On December 15, the pleintiff suggested to Mr. Longworth that she
might speak with her mother rather than her father. Then, on December 17, she did in fact call
her mather. The next day, December 18, Gower Palmer spoke with Mr. Longworth and was told
to report the matter to the Shelbume elders. In Mr. Mott-Trille’s letrer of March 29, 1991, he
states that about two days afler he saw the plaintiff, he received a call from her father inquiring
about the possibility of his acting for him on serious criminal charges thar might arise. By that
date, Mr. Palmer was already aware that this matter had been raised by his daughter. It follows
that the call to Mr. Mon-Trille could not have been earlier than December 17.

[64] The plaintiff gave conflicting evidence about whether she was told it would be acceptable
fo ask her mother to get her father o contact the Shelbume elders, or whether she simply tock
this step against the advice and direction of Mr. Longworth. Her recollection on this point is not
rcliable. It would appear that something was likely going on between December 13 (when
Matthew 12 was first mentioned to her) and December 17 (when she called her mother rather
than her father). It seems to me that the logical conclusion is tat her discussions with the Mort-
Trilles happened sometime between December 13 and December 17. On December 15, Ms Boer
told Sheldon Longworth it was simply “too hard™ to talk to her father about this. On the 16% he
encouraged ber to call her father, but she said maybe she would call her mother instead. I find as
a fact that' Mr. Longworth did not force the issue at that point, but mere or less nequicsced in the
plaintiff's proposal to call her mother. 1 further find that the plaintiff’s decision to take this
course of action was likely based on the advice of Mr. Momn-Trille that Matthew 18 did not Epply.

(65] Based on the evidence of the wimesses and the limited documentation available,
conclude, on a balance of probabilities, as follows:

(a) Mr. Longwaorth told Ms Boer on more than one occasion that Matthew 18 applied and
that she should speak directly to her father about the abuse.

(b) This advice was an inaccurate application of the Scripture.

(<) Ms Boer was extremely upset at the prospect of having to confront her father. Her
level of distress was accurately described by her and by Jenathan Mott-Trille. Although
Mr. Longwarth knew she was upset, and indeed erying much of the ritne, he did not
perceive her distress 1o be as acute as that described by Mr. Mon-Trille.

(d) Ms Boer was given correct advice by Mr. Mott-Trille that Matthew 18 did not apply.

(e) Thereafter, she spoke to Mr. Longworth and told him that she might speak to her
mather rather than her father. Mr. Longworth did not press the point. She then actually
spoke to her mother and asked her mother to direct her father to contact the elders.
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() Up to December 23, 1988, although there had been discussion about the requirement
of iInvoking Matthew 18:15-18, it was not actually spplied and Ms Boer did pot have any
direct confrontation with her father.

Chisld Welfare Authoritler

) _Instrucrions Not o Repo

[66] Before considering whether the December 29" meeting was an application of Matthew
1B, I will ser out my facrual findings on the issues of medical treatment and reporting lo the
authorities as my findings on these points have an impact on whose evidence [ accept as to the
details of the December 29 meeting.

[67] Ms Boer testified that at the first meeting at her parents’ home, which ook place on
December 29, 1989, Mr. Cairns and Mr. Brown warned her against reporting her father’s abuse
to the Children’s Aid Sociery ("C.A.8.""). She said that she had mentioped to them that Frank
Meot-Trille advised her to speak to the C.A.S. and had arranged an appointment for her to meet
with a psychiatrist. According to Ms Boer, the two slders specifically told her not to go to the
C.A.S. because there would be an investipation and her father could lose his job, leaving her
mother destitute. She was adamant that this conversation oceurred with the elders and that it was
nol a conversation with only her parents. Ms Boer's evidence on this peint is completely at odds
with all of the other evidence.

[68]  One of the first things Sheldon Longworth did upon hearing the plaintiff's first disclosure
Was to consuit the 1988 Watch Tower letter sctting out the policy for dealing with cases of
sexual abuse of children. Likewise, Brian Cairns furned 1o this document immediately after the
December 29 meeting fo determine what should be done. The 1988 Watch Tower document was
an exhibit af trial. I do not need to decide whether the directions sct out therein are campletely in
accordance with the requirements of the relevant child prolection statute in 1988 or in
1985/1990. Nothing in this case turns on that legal issue. What is clear from the document is
that the official policy of the church was to report child abusc cases to child welfare officials.
Further, the policy advises that elders, as ministers, have a positive duty to ensure thar child
abuse is reported, Although the policy suggests it is permissible to require the offender or family
members to report the martter to their own physician, who would then have a duty to report, the
policy also emphasizes the need for the elder 1o follow up to ensure that the reporting in fact
occcurred.

[69] Steve Brown and Brian Caimns both denjed having told the plaintiff that she sheuld not
report the abuse. Both testified they told the family they would consider what necded to be done
and get back to them. The plaintiff also confirmed this was how the meeting was left. Mr,
Cairns and Mr. Brown also testified that they asked a lot of questions to ascertain whether the
two younger children were at any risk of abuse at Mr. Pulmer’s hands, but were convinced there
wis no such danger.

[70] It is clear both Mr. Caims and Mr. Brown were aware of the reporting requirement.
However, they were also aware that the Palmer family had a previously scheduled vacation to
Florida for three weeks in I anuary, for which they were geheduled 1o depart shortly after the
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December 29 meeting. Since they were satisfied there was no risk to the younger children, they
decided to take no steps until the family returned from vacation.

[71] Mr. Cairns called Mr. Didur at Watch Tower head office shortly after the December 29
meeting. Mr. Caims (estified, and I accept, that Mr. Didur said reporting was clearly required
because there were still children in the home. Mr. Didur said the ideal sityation would be to get
the abuser fo report himsel, either to a doctor oc the C.A.S., but that the elders had 1o report if
Mr. Palmer failed to do so. By this time, the Palmers were in Florida and Mr. Didur and Mr,
Caimns agreed it would be permissible to delay reporting until their return,

[72] Mr. Caimns wrote a lener 1o Watch Tower head office on Janvary 21, 1990. This was
before the Palmers had retwned from their vacation. ) am satisfied this letter was written and
sent at the time of the events. It is clear from the letter that Mr. Caimns waz aware of the
reporting requirement. He mentions having discussed with the family the possibiliry of Mr.
Palmer going to a medical doetor to report the problem, but without giving any final direction.
The response from Watch Tower, dated January 25, is also clear about the necessity of reporting.

[73] Mr. Caims testified, and I accept, that when the Palmers returned from Florida, Mr.
Cairns told Mr. Palmer he had to report himself to a medical doctor and Mr. Palmer agreed to do
so. Later Mr. Caims was advised thar both Mary and Gower Palmer had gone to the doctor. On
January 29, 1990, Mr. Caims reported to the Watch Tower head office that Mr. Palmer had
talked to a doctor that day but the doctor had indicated she was unsure whether there was an
obligation to report to C.AS. in this situation (presumably because the complainant was no
longer a child). '

[74] A few days later, Mr. Cairns and Mr. Didur spoke again by phone. Mr. Caims testified
that Mr. Didur insoructed him to ensure a report was made to the Children’s Aid Society since it
was unclear whethcr the Palmers’ docter would be reporting. Mr. Caims therefore called Mr.
Palmer and 1old him that he should personally report himself to the C.A.S, Mr, Palmer reported
back fo the elders that he had taken his wife and two youngest children with him to the
Children’s Aid Saciety and reported the matter to them. Mr. Brown testified, and [ accept, that
he personally called the C.A.S. office immediately thereafter to confirm the report had been
made. The plaintiff acknowledges Mr. Palimer did in fact report himself to the Children’s Aid
Society.

[75] I find that Mr. Caims, Mr. Brown, and Mr. Didur were aware of the reporting
requirement and fully intended to comply with it. I need not comment on whether they made the
right decision to allow Mr. Palmer lo go on vacation with his family before any report was made,
nor whether it was appropriate to have the initial report come through Mr. Palmer rather than
from the elders. There is no need to resolve those points to decide this case, However, it is clear
there was no plan to cover up tis abuse from the authorities. On the contrary, all of the elders
invalved were consistent in their resolve to enstre the Children’s Aid Society was made aware of
these allegations. Further, it was because of the elders that the C.A.S. was in fact notified.
Based on this alone, it is improbable that the elders 1ald Ms Boer on December 29, 1983 that she
should not tell the authorities because her father could go fo jail and her mother end up destitute.
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(76] In addition 1o the improbability of Ms Boer's evidence on this issue, and the documents
corroborative of the defendanis’ version, 1 have taken into account my findings as to the
credibility of Mr. Caims and Mr. Brown. I belicve both were tclling the truth, as best as they
could recall it. Mr, Caims, in parficular, struck me as a thoroughly honest witness. He was
careful never to overstate, He was even careful 1o ensure that he was testifying as 10 what he
could actually remember, as opposed to what he had heard in court earlier in the trial and
accepted to be true, [ am confident he did not lie to the court. I am alsa confident that he eould
not simply be mistaken as to whether he specifically told Ms Boer that this should not be
reported.

[77] It follows that [ am accepring Mr. Caims’ evidence on this point, in preference To that of
Ms Boer, I wish to emphasize that this does not mean [ found Ms Boer (o be a less than honest

witness. That is absolutely not the case. [do nat question her honesty and integrity. What 1do

question is her ability to recall accurately and specifically who said what at a meeting thirteen

years ago — a meeting which, by her ouwm account, was highly emotional and traumatic for her. [

do not doubt that following the meeting, and perhaps even before and during the meenaog, there

was pressure on Ms Boer to put the interests of her mother and other family members ahead of

addressing the abuse by her father. I do not doubt that shc was asked to consider what would

happen to the family if her father went to jail and her mother became destinue. Her own

evidence, Which is corroborated to some extent by notes of others at around that time, is that her

parents were angry with her for having brought this matter up again, If there was pressure on Ms

Boer to “bury” the issue and to avoid reporting to the eutherities, it most likely came from her

mother, Given Mrs, Palmer’s devotion to her religion, it is entirely possible that she cast this as
a religious duty and that aver the years Vicki Boer has come 1o believe it emanated fom the

elders. However, her recollection is mistaken, [ find as a fact there was no suggestion from Mr.

Brown or Mr, Caimns that the matter should be “covered up” or that it should oot be reported to

the authorities.

[78] I do not consider it necessary to deal extensively with the evidence of Frank Mott-Trille
on this point. He did not have first-hand knowledge of the communications berween Watch
Tower head office and the elders who were directly involved in dealing with the mamer. I
conclude that his cutrage was more directed towards how the issuc was handled from a religious
point of view, whether the appropriate decision-making rules for the congregation were
followed, and whether the appropriate sanctions were imposed against Gower Palmer. If his
concern was fruly that there was a cover-up or failure to report 1o child welfare autherites, be
had an obvious remedy. He was the first elder of the Shelbume congregation fo become aware
of the abuse, as a result of the report directly to him in mid-December by Ms Boer. However, he
took no steps himself to bring the matter to the attention of the anthorities at that time.

{iv) Imstructions Norto Seek Treatment

[79] Ms Boer testified at trial that she was specifically advised by the elders at the December
29, 1989 meeting that she should not sce a psychiatrist or get medical help. She was adamant
thar this instruction came from the elders. She said she believed she needed counselling and the
only reason she did not seek help was because she had been instructed not to,
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(80] Brian Cairns testified at trial that he never instructed Ms Boer not to get medical help.
On the contrary, he sugpested it would be a good idea. Mr. Brown supported Mr. Caims’
evidence, He testified that Ms Boer was told it was a matter of personal choice whether she
sought psychiatric help and she was never discouraged from doing so. 1 accept their evidence.

[81] I am eonvinced of the honesty of Mr. Cairns on this point. [ find his evidence to be
compelling, not just because I believe him to be a truthful wimess, but also because he provided
personal information about his own circumstances and those of his family which convince me
that he would never have counselled a young woman in the plaimiff's positon 1o avoid
psychiatric help. Mr. Caims said that at the time of the December 29 mecting, he was
enormously sympathetic to Ms Boer’s situation. He considered what Mr. Palmer did to be a
“horrible thing™ and he immediatcly thought about his own two tecn-age daughters who were
close 1o the plaintiff’s age at the time. He also testified that his wife is a survivar of childhood
abuse and he is fully aware that the harmful effecrs of such abuse can live on for many years.
Further, he is not averse to psychiatry. He revealed he suffers from depression himself and has
sought treatment from a psychiatrist on more than one occasion.

[82] Mr. Caims’ evidence i8 corroborated by the documents produced at trial, which were
written in early 1990. In Mr. Cairns’ letter of January 21, 2990, he reported to Wartch Tower:

The daughter was quite upset while trying to tell us about it. She expressed that
she felr much berter cmotionally now that we had heard her our. The elders gave
encouragement ts her and suggested that in addition to getting spiritual
refreshment she may want to get medical assistance if she felt it was necessary.
That would be her decision and we would not push that.

[83]  Tr is unlikely that the plaintiff failed to see 8 psychiatrist because of anything said by the
defendant. Frark Mott-Trille had arranged an appointment for Ms Boer with Dr. Kaplan. He
said this would have been within a few days of when he met with Ms Boer in mud December
1989. It makes sense that it would have been soon after that date as Mr, Mott-Trille and his son
both thought Ms Beer might have been suicidal. It is unlikely they would have delayed several
weeks. The meeting with the clders was an December 29, 1590. It i1s most likely that by then
Ms Boer had already failed 1o attend the appointment with Dr. Kaplan, /.e. before the Shelburne
elders, were even involved. Thus, it would appear she was aleady reluctant to talk to a
psychiatrist befare she met with the elders. According to Dr. Awad, the psychiatrist called as an
expert wimness zt trial by the plaintiff, this is not unusual. He testified that 50% of adolescents
will fail to artend their first scheduled appointment and that in his experience it is not uncommon
to oy five times before succeeding in having the patient actually attend for counselling.

[84] In his January 29, 1990 letter, Mr. Cairns asked Warch Tower for guidance on a pumber
of questions, including whether it was necessary for the clders to “insist” that “both parties™
receive psychiatric help. Watch Tower responded that following the handling of a case both the
accuser and accused might need the assistance of a physician or psychologist for mental and
emotional recovery and that this should be recommended. The letter then states that the elders
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can “only recomumend”, and that the kind and extent of professional help sought is a marter of
personal decision.

(85] In the minutes of the Judicial Commimee meeting dated January 31, 1390, the elders note
their understanding that the plaintiff would be “going to a psychiamist at the encouragement of
Frank Mott-Trille”, It was apparently the understanding of other elders that Ms Boer would be
petting psychiatric care as recommended by Mr. Mott-Trille. The Children’s Ald Society was
under the same impression.

(86] 1 find that the defendants did not impede Ms Boer from getting psychological
counselling, but rather that they encouraged ir. She received the same encouragement from Mr.
Mott-Trille, She elected, as was her right, nol [o act on that advice. [t was years later that she
finally decided two seek trearment, and initially that was for problems which she did not
immediatcly connect to the sexual abuse. The delay in obtaining weatment is in no way
artributable to the defendants.

[87] Again, [ hastento add that my finding on this issue, although completely at odds with Ms
Roer's evidence at trial, does not mean I think she has heen untrthful. 1accept that she honestly
believes she was instructed not to get counselling. However, she was under enormous stress at
the time and was subjected fo equally horrible pressure at home and in her religious community
in the months thereafter. This has affected her ebility to recall accurately the particulars of what
was said at those meetings with the elders. It may well be the casc that she could not face taliing
. to another person about the abuse at that time, or even that she was persuaded that it was not an -
appropriate course of action for religious reasons. After the fact, she has misremnembered this
discomfort about seeing a doctor as having been a dircction from the elders. However, 1 am
catisfied on the evidence that she is mistaken. The elders never attempted to persuade her to
avoid medical help.

v December 29, 1949 Meeting

(88] It was Gower Palmer who set up the December 29, 1989 meeting. He had been told By
his wife, and by Sheldon Longworth, that he needed 1o inform the Shelburne elders of his abuse
of his daughter Vicky. Mr. Palmer telephoned Steve Brown and asked him to come to his home
to talk about an important family problem. Mr. Brown did not lmow the nature of the problem.
Mr. Brown asked Mr. Caims to come as well because he was the senior elder (presiding
overseer) of the Shelbume congregation. Weither Mr. Brown not Mr. Caims knew what Lhe
meeting was about until after they got there and heard Mr. Palmer’s explanation. Ms Boer
testified she received a call from her father telling her the time of the meeting and she felt she
had 1o aftend because of the previsus discussions she had with Mr. Lengworth.

[89] All parties agres that the meeting tock place in the Palmer Kitchen and that Mr. Palmer,
Mrs. Palmer, Mr. Cairns, Mr. Brown and the plainfiff were all present at the same time. The
parties also essentizlly agree on how the meeting started. They opened with a prayer, following
which Mr. Palmer said he had sometihung that needed to be told. He then revealed some of the
things he had done to his daughter Vicki several years earlier when sho was still a child.
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[90] Therc is some divergence between the evidence of Vicki Boer and the evidence of Messrs
Cairns and Brown as to how the meeting proceeded from there. Ihave already muled that [ do not
accept Ms Boer’s cvidence that the elders told her not to seek medical assistance and net [o
report the abuse to the authorities. These were important points about which she was certain in
her own mind. Her memory on those was inaccurate, 1 amn therefore very reluctant to rely oo her
evidence as 1o other details of the meeting where her evidence conflicts with that of Mr. Caimns
and Mr, Brown.

[91] Although Ms Boer may have perceived the mecting as a confrontation, and while I am
certain that it felt that way to her, I find that it did not acually proceed that way., Mr. Palmer
opened by confessing some of what he had done. 1 accept the elders' deseription of the way Mr.
Palmer conducted himself, that he was openly upset, stammering, tearful, and ashamed. Like
them, I was struck by the similarity of their descriptions and the evidence given by Scott Boer of
how Mr. Palmer appeared on the much later accasion when he discussed it with him. I also
accept the elders’ description of Vicki Boer as being very upset and weeping, but nevertheless
able to pive a coherent account of what happened, Al times she added to, or corrected, details of
M. Palmer's account. The elders asked her questions so they could determine the extent and
nature of the sbuse. Ms Baer admitied under cross-examination she did not complain to Mr.
Cairns and Mr. Brown thart she did not want to be there and never asked or attempted to leave.

[92] It is difficult to see what Mr. Caimns and Mr, Brown could bave danc differently. They
were sympathetic to the plaintiff. She understood they believed her stary. They knew it was Ms
Boer who had started the process.  They pleyed no tole in éausing her to-be there and were
pnaware of any ambivalence on her part. They had no reason to believe that she felt she was
under any cormpunction to be tiere, nor Wers they aware that this session had anything to do with
Matthew 18. It was reasonable, and indeed appropriate, in the circumstances for them to ensure
that the plaintiff's voice was heard and that they not rely solely on Mr. Palmer’s version of the
events. -

[93] That said, I accept Ms Raer’s evidence that this was a traumatic experience for her. She
was young and vulnerable and had not yet dealt with any of the complex issucs arising from
being the victim of childhood sexual abuse. Further, because of the sheltered religious
environment in which she had been raised, she did not feel she had any choice but to follow the
process directed by the Jehovah's Witness elders whom she had spoken to in Toronto. That
process was psychologically harmful to her, the extent of which T will deal with later in these
reasons. Although Mr, Caimns and Mr, Brawn cannot be faulfed in this regard, the fact remains
that Ms Boer participated in this whole process because of the direction she received from Mr.
Longworth and Watch Tower, and she did suffer some injury as a result.

(vi) The Januagry 31, 1920 Meeting

[94] It is clear that the January 31, 1990 meeting was a Judicial Commuttee o deternine the
appropriate sanctions to be imposed on Mr. Palmer as a result of his sin. the sexual assault of his
daughter.
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[95] After the December 29, 1989 meeting, Mr. Caims and Mr. Brown were satisfied that
nothing further need be done. They had recommended medical aftention for the whole family.
They did not belicve the rwo younger children were in any danger, but wers nevertheless
ensuring that the appropriate authorities were notified. From a spiritual perspective, they felt Mr.
Palmer was genuinely repentant and had atoned for his sins by being more active in his religion.
They believed, as well, that he had not repeated this sin and was a changed person. They
therefore decided to do nothing further. However, Frank Moft-Trillc took the position that the
mamer had not been dealt with properly, that the sin was serious emd required more serious
sanctions, and that a full Judicial Committee of three elders was required to make a decision. He
raised the matter at a January meeting of the elders. It was directly because of his intervention
that the January 31, 1990 meeting with the Palmer family took place.

[96] Mr. Caimns and Mr. Brown ultimately agreed with Mr. Mott-Trille’s argument that a full
Tudicial Committee was appropriate. They asked Mr. Mott-Trille to be the third member of the
panel, but he declined on the basis that he had a conflict. He took the position that they had a
conflict as well. but Watch Tower head affice did not agree. Since no other local elder would
agree to serve on the commiriee, Mr. Caims asked Dave Walker, an elder in a nearby
congregation, o participate. There was much evidence at trial as 1o whether the Commiliee was
properly constirated. Ido not need to decide that point in order to deal with the plaintiff’s claims
in this action and [ therefore will not do se.

[87] Ms Boer testified that the Judicial Committer mectng praceeded in exactly the same
manner as the December 29 meeting, with all of the participants in the kitchea at the same time,
and with her being required 1o recount her story in front of her father. She said it was very
confrontational, even worse than the first meeting, and that she had a panic aftack during the
session. However, all three elders who testified at trial said that they spoke separately 1o cach of
Gower Palmer, Mary Palmer and their daughter Vicky. Having obtaiped Mr. Palmer’s
confession, they told Vicki what he had said and asked for her comments. The elders testified
that there was no confrontation between the plaintiff and her father. She corrected some of the
things he said, which she felt had minimized what happened. The evidence of Mr. Cairns, which
1 accept, was that this format was deliberately chosen to make it easier for the plaintiff. The
elders said the plaintiff was upset and crying but able to regain her composure. They realized
this was difficult for her but she never objected 1o being there, nor to the process. After spealang
separately 1o the three family members, the elders met again with Mr. Palmer to discuss with him
the sanctions to be imposed. They then met with all three family members briefly to encourapge
their spiritual progression and ended the meeting with prayer.

(98] In my opinion, Ms Boer is very confused about this last meeting. [ have already noted
above that her memery of the details of these meetings is not wholly reliable. The evidence
given by the three elders at mial is consistent with the minutes of the meeting which they
prepared immediately afterwards, Ms Boer did not make any notes at the time. It 1s apparent
that she has done her best to reconstruct the cvents of 1989 and 1950 many years later. 1 note
that her earlice atempts to put a chronelegy fogether contained obvious errors and were
inconsistent with much of her evidence at trial. Where her evidence conflicts with that of Mr.
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Caims as to wha happened at the Judicial Committee meeting on January 31, I accept his
evidence,

—

[99]  Iset outin paragraph T‘ﬁ} wbove five crucial questions of fact that needed to be resolved.
[ have concluded as follows: i

(@)  Sheldon Longworth instusted the plaintiff that she was required to
confront ber father pursuant+s anhew 18: 15 — 18. Initially, she was
instructed w tell her father to fepay; fis gin to the clders in Shelburne. The
plaintiff did not actually do this. N33, ith the scquicscence of Mr.
Longworth, she asked her mother to tell hes “rher to report the marter to
the Shelburne elders. e

(b} The December 29, 1989 meeting was set up by Mr. Palmerqs- i wae he
who invited the plainfiff to artend. Mr. Cairns and Mr. Bm\l-'i"'d\‘t?:\mh
know what the meeting was about and had ne part in compelling the 5o
plaindff o attend. The process which led to the plaintiff's anendance at .
the December 29, 1989 meeting was put in place as a result of adviz=
given by Sheldon Longworth and Watch Tower that Matthew 18 appied,
But for this advice, Ms Boer would not have aftended. The meeting w5
psychologically harmful to her. ' ' : iy

(c) The defendants did not instruct the plaintiff net to get medical help. She
chese not to seek prafessional help herself, against the advice of the elders
and Mr. Matt-Trlle.

(d)  The defendants did not instruct the plaintiff that her father’s abuse should
not be reported. On the contrary, the defendants directed Mr. Palmer to
repart himeelf to the C.A 8. and then followed up directly to ensure he had
done so.

()  The January 31, 1990 meeting was a Judicial Committec called to decide
the appropriate sanction to be imposed upon Mx. Palmer as a result of his
sin, [t was not an application of Matthew 18, There was no confrantation
between the plaintiff and her father. '

H. FAILURE TO

[100] The plaintiff's claim against the defendants includes two bases of liability which
are not viable bascd on my factual findings. :
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[101] The plaintiff alleged the defendants advised her mot to seek medical treatment
from a psychiatrist, 1 do not need to decide any legal issues to deal with this spect of her claim
I have found on the facts that none of the defendants gave her such advice. ' :

[102] The plaintiff also alleged thar she sustained harm =@ result of the defeni .y
failure to report her father's abuse t the appropriate authorities asyequired by law. I h::tsﬂ
already noted above that it is not pecessary for me to rule on the precis extent of the reportng
requirement in order to decide this case. Itix alse unnecessary for me'wy decide whether, as 2
question of law, a delay in reporting under the réi=yant legislafion can sugport 2 canse of action
in negligence or breach of fiduciary duty. I th:r:fnr’n; ill not do so. \

[103] The defendants Brian Caims and Steve Trown first leampd of the abuse on
Decernber 29, 1989. The abuse was reported i the-Children's ¢34 Stcicty in Qranpgeville (the
office with authority extending to Shelbume) i February 1980, It woyld appear that
represeniatives of the C.AS. interviewed the plain®e s younger sister (%o wag still a child) ta
ensure she had not been a victim and was in no dasgar. The aumnritiasﬁ_'gfc sprisfied that no
further steps needed to be taken. They did not evea speak to the plaiit. ¥\ Therefors, there
cannot have besn any damages to the plaintiff as a résult of the delay’in figoring bepween
December 29, 1989 and February 5, 1990. 7 \

[104] Counsel for the plaintiff argues that the Toronto elders had a dutyy:
that if they had exercised that duty by reporting in Toronto, C.AS, aumnﬁligs'g\i'f;
intervened prior to the December 29, 1989 meeting and the plaintiff would have hﬁx the
trauma of the two “confrontations” with her father. There is no facmal foundanion. iz’
argument. There is no reason o believe the Toronto sffice of the C.A.S. would have ﬂ’]:é 1oy
steps whatsoever since the elleged abuser lived outside the Toronto area, as did m}'%_._’-'ﬁ 1
vilnerable to fupire abuse at his hands. Ms Boz) was by then an adult and outsidd ¢ N,
jurisdictional mandate of any Childzen’s Aid Society. Even if the Toronto office had decided 7
intervene, there is no reason to believe they would hive handled the situation any differently thax,

the Orangeville office. In particular, there is ne evidence to cstablish that a report to the Taronto
C.A.S. would have had any impact on how the plaintiff was treated by the elders. Therefore,
even if there was any liability for the delay in reporting, there is no causal link between that
conduct and any harm suffered by the plaintiff.

I. BREACH OF FIDUCIARY DUTY

[105] The plaintiff clairns darmages for breach of Aduciary duty based on the manner in
which the defendants dealt with her after she discloned her father’s abuge. Her main focus is on
the “confrontation™ meetings with her father, which she alleges she attended only because she
was required to by the elders. She argues Ihat forcing her to atiend these meetings was harmful
ta her and inconsistent with the fiduciary duty of ke defendants to act in her best interests.
There was also considerable attention at wial to the aftermath within the Jehovah's Witmess
community when rumours circulated about the plinifP's allegations of abuse, The plaintiff
believes that the relatively insignificant punishment meted out to her father led others In the
community to believe she bad made false allepations against him. She also believes that
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members of ﬂ.w community blamed her somchow for the internal struggles among the elders of
the congregation, As a result of all of this, she felt she was shunned within the community,
which was also psychologically harmful. Although it is not entirely clear to yne whether this is

asserted as a basis for recovery of damages for breach of fiduciary duty, for the sake of
completeness, I will deal with ir as if it were.

(106] In assessing a claim for breach of fiduciary duty, the typical starting point is 2
Cf_‘l.T!SidEfﬂ.ﬁﬂn of the nature of the relationship between the parties to determine if a fiduciary duty
anises. Upon concluding the defendant stands in a fiduciary relationstup, one would go on to
consider the nature and extent of that dury, and only then, whether it has been breached, In the
case before me, I propese to spproach from the other direction. I consider first the following
quesnon: assuming there is a fiduciary dury, can the conduct of any of the defendants be properly
characterized as a breach of fduciary duty? In my view, it cannot, This conclusion is fatal to
the cause of action. It is therefore Unnecessary for me fo decide whether there was a fiduciary
responsibility between the defendants and the plaintiff, or to resolve the far more complex
question of the naturc and extent of such a responsibility in circumstances such as these where
there may be competing issues of religious freedom. The resolution of those issues is better left
lo a situation where the disposition of the case requires ir.

(107 The concept af fiduciary duty is inexmicably linked to punciples of rust, loyalty
and good faith. In Fiduciary Duries in Canada, looseleaf (Toronto: Thomson Canada Lid.,
2000), Mark Ellis, at p. 1-1 seeking to define “fiduciary”, cites the following words of Southin
1A in Jostens Canada Ltd. v. Gibsons Studic Lid. (1997), 59 B.CAC. 35, 162 W.A.C. 35, 42
B.C.L.R (3d) 149, [1998] 5 W.W.R. 403 (B.C,C.A.) at para. 15:

The word itself [fiduciary) is of Latin origin — from the noun “fiducia”™ meaning
“trust” which is related te the noun “fidelitas” from which we derive the word
“fidelity” through, if not a common descent, then association with the word
“fides™ (faith) which turns up in the phrase “bona fide”, and which is itself closely
linked to the word “fidere” (to trust), which brings us back w0 “fiduczia™.

[108) Just as some element of trust must be present before a relotionship can be said to
be fduciary, so too must there be some form of betreyal before there can be breach of a fiduciary
duty. That does not mean that malice or bad faith must be shown in order to establish breach of
fidumary duty, nor is it nccessary in every case to show a personal benefit to the fiduciary in
order to find liability. However, simple negligence by a fduciary in carrying out his or her
duties will not be sufficient to constitute breach of fiduciary dury.

[109] This principle is well developed in cases invelving the solicitor-and-client
relationship. It has long besn recognized that a solicitor owes a fiduciary duty to his or her
client. However, not every act by a solicitor which causes harm to the client can be properly
characterized as a bresch of thar fiduciary duty. In Fasker Campbell Godfrey v. Seven-up
Canada Inc. (1997), 142 D.LR. (4™) 456 (Oor. Gen. Div.), aff'd (2000), 182 D.L.R. (4") 315
(Ont. C.A)), application for leave to appeal dismissed, [2000] S.C.C.A. No. 143, the nial judgs
found at p. 483 that a failure to warn a client about a transaction was merely negligence, not
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breach of fiduciary duty. To similar effect is the Ontario Court of Appcal’s decision in Canada

Trusico Morigage Co. v. Bartlet & Richardes (1996), 28 O.R. (3d) 768 (C.A.), in which Weiler
I.A. stated at p. 774:

Although the professional relationship of solicitor and client is of a Aduciary
nature, many of the tasks undertaken by a solicitor for a client may not involve a
question of trust and therefore do not auract a fiduciary abljgation.

[110) In Girardet v. Crease & Co, (1987), 11 B.C.L.R. (2d) 361 (B.C.5.C.), Southin .
held:

“Fiduciary” comes from the latin “fiducia” meaning “wust”. Thus, the adjective,
“fiduciary" means of or pertaining to a trustee or a trusteeship. That a lawyer can
commit a breach of the special duty of a trustee, e.g., by stealing his client’s
money, by enlering info a contract with the client without full disclosure, by
sending a bill claiming disbursements never made and so forth is clear. But 1o say
that simple carelessness in giving advice is such a breach is a perversion of words.
The abligation of a solicitor of care and skill is the sarne obligarion of any person
wlho underrakes for reward to carry our a Task, One would not assert of an
engineer or a physician who had given bad advice and from whom commen law
damages were sought that he was guilty of a breach of fiduciary duty. Why
should it be said of a soliciter? I make this point b llegation of breac
fiduciary duty carries with it the stench of disho =1 of deceijt then

conshuctive fraud. (Emphasis added)

Although this excerpt is from a British Columbia trial cowrt decision, I believe it accurately
reflects the law in Ontario. I note that Southin J.'s statement of the law was specifically approved
by the Supreme Court of Canada in Lac Minerals v. International Corona Resources Lrd., [1989)
2 S.C.R. 574, both in LaForest J.'s majority opinion bt para. 147 and in Sopinka J."s partial
dissent &t para. 31, as well as by the Ontario Court of Appeal in Canada Trustco Morigage Co. v.
Bartler, supra, at p. 774.

[111] There have been other decisions from British Columbia courts which have applied
similar principles: e.g. W.R.B. y. Plint, [2001] B.C.1. No. 1446 (8.C.); JH. v. British Columbia,
[1998] B.C.J. No. 2926 (S.C.) and C.A. v. Critchley, [1998) B.C.J, No. 2587 (C.A.). In C.A. v.
Critchley the British Columbia govemnment had contracted with the defendant Critchley to
operate a wildemess group home for treubled male youths, including the plaintiffs. Critchley
repeatedly physically and sexually abused the plaintiffs who had been entrusted to his care. The
Court of Appeal upheld the trial judge's rling that the government was vicariously liable for
Cricchley’s torts, However, the Court of Appeal reversed the trial judge's finding ther the
government was itself in breach of its fiduciary duty to the plaintiffs. McEachem CJ.B.C.,
writing the lead decision, reviewed the Supreme Court of Canada jurisprudence on breach of
fiduciary dury and concluded that such a finding should not be made “without personal
wrongdoing beyond possible carelessness or negligence™: see paras 74-84. He then held, at para
85:



-« 29 -

Applying this approach, I conclude that it would be a principled spproach to
canfine recovery based upon fiduciary duties to cases of the kind where, in
addition 1o the other requirements such as vulnerability and exercise of a
discretion, the defendant personally takes advantage of a relationship of trust or
confidence for his or her direct or indirect personal advantage. This excludes

the reach of flducjary duties cases that ean he resolved ypon atort o
contract analysis, has the advantage of greater certainty, and also protects honest
persons doing their best in difficu]t circumstances from the shame apd summa of
disloyalty or dishonesty, (Emphasis added)

[112] T agree with most of what Chief Justice McEachern said on this topic in the

Critchiey case, although I would stop short of requiring a direct or indirect personzal advanrage to
the fiduciary in order to constitute breach of fiduciary duty. The vast majority of cases in which
breach of fiduciary duty is established will involve some benefit to the fiduciary, just as they will
typically involve a detriment fo the person to whom the duty is owed. However, in my view,
neither is an absolute requirement in arder to establish breach of Hduciary duty. What is required
1s conduct by the fiduciary which is in some manner a betrayal of the trust relationship.
Negligence in carrying out fiduciary obligations, while subject to redress threugh tort or contract
remedies, ought not to be characterized as a breach of the fiduciary duty withaut some element
of betrayal or bad faith on the part of the fiduciary. For example, suppose a trustee responsible
for administering a fund for the benefit of several beneficiaries distributes the fund unequally. If
the trustee does this deliberately, intending to benefit one beneficiary over the others due to
favouritism towards the one or animus towards the others, that would be breach of fiduciary duty
regardless of whether there was any direct or indirect benefit to the trustec. However, if the
uncqual distwibution was due to an arithmetical errer, this would mercly be negligence, not
breach of fidueiary duty.

[113] Applying these principles to the case before me, I find there was no breach of
fiduciary duty by any of the defendants. Assuming (without deciding) the existence of a
fiduciary relationship, and assuming harm to the plaintiff from attending the two meetings with
her father and her reatment by members of the congregation thereafier, there was no element af
betrays] or bad faith on the part of any of the defendants such as would make them liable for
breach of fiduciary dury.

(114] I will deal first with the first meeting on December 29, 1985. The plaintiff's
position is that she only attended this meeting because she was advised by Sheldon Longworth
that she was required to do so as part of the application of Matthew 18. Although Mr. Longworth
is not named as a defendant, the plaintiff argues that the defendants Watch Tower and/or John
Didur are responsible for the conduct of Mr. Longwerth. I have found as a fact that Mr.
Longworth 1old the plaintiff she was required to apply Matthew 18 in this situation. I have also
found that Mr. Longworth’s advice in this regard would appear to be contrary to the official
position of the Church, which is that Mathew 18 has no application to this type of sin. However,
Mr. Longworth was sympathetic to the plainfiff and did not act our of any self-interest. He
passed alenp to her what he heonestly believed 1o be the action required by the Scripture and by
the Jehovah's Wimess faith. That was the exient of his involvement. Likewise, there is no
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evidence that the people at head office advising Mr. Longworth with anything but the best of
intentions. I find as a fact that there was no element of breach of trust or bad faith on their part.
In my opinion, even if the advice given to Ms Boer which capsed her to attend the December 29,

1989 meeting was inaccurate or negligently given, it cannot be characterized as breach of
fiduciary duty.

[115] The December 29, 1989 meeting was set up by Gower Palmer, Brian Cairns and
Steve Brown did not kmew whar the December 29, 1989 meeting was about until after they
amved. They thereforc have no responsibility whatsoever for the fact that the plaintiff attended.
The plaintiff did not 1ell them she did not wish to be there, and she did not ask to leave. They
were sympatheric to her during the meeting. Nothing rthey did or said in the course of that first
meering could be properly eonstrued as breach of fiduciary duty.

[116] Messrs Cairns and Brown did set up the Judicial Commirtee for January 30, 1990,
net as a matter of personal sclf-intcrest, but rather in the course of their duties as elders of the
congregation in order to deal with the transgressions of a congregant. While their actions may
have been hurrful to the plaintiff, it cannet be said they acted out of malice or in bad faith. They
believed they were doing the right thing and they did not simply ignore the plaintff’s interests,
For example, in the sccond meeting, although they did review the allegations of abuse with the
plaintifY, they did not require her to go through that exercise with her father present. Likewise,
the head office personnel advising the local elders did nething that could be characterized as
disloyalty or bad faith, Accordingly, I find no hmm:h of ﬁdumar}r duty as a result of Lhe Ianuu.r:.r
30, 1990 meeting,.

[117] Mr. Cairns and Mr. Brown were nat responsible for spreading rumours about the
plaintiff in the communiry. They maintained the confidentiality of the information they had
received. To the extent there were problems among the elders, there is certainly no cvidence that
either Mr, Cairns or Mr. Brown considered Ms Boer to be in any way responsible for that and no
evidence thar they ever communicated such a view to others. There is no evidence that they
shurmed the plaintiff, nor that they instructed others to do so. Therefore, even if the perception
of others within the congregation was as Ms Boer describes (which also is not proven), there is
no basis for placing any blame for that at the feet of these defendants. Ms Boer is of the view
that her father was dealt with too leniently by the Judicial Committce and that this damaged he
own reputation in the community. I will not comment on whether the Judicial Commiftes made
the right decision as to the category of sin committed, the extent of Mr. Palmer’s repentance and
the approprate sanctions for his spiritual wrongdoing. Those are maners far beyond the purview
of this court. However, [ do find as a fact that none of the personal defendants was motivated by
any ill will towards the plaintff, nor bias in favour of her father. They acted sincerely and
honestly in carrying out their tasks as elders of the conprepation. There was no =lement of bad
faith. There was no breach of fiduciary duty.

[118] In the result, therefore, the plaintff"s cause of action for breach of fiduciary duty
fails.
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J. NEGLIGENCE

[119] The plaintiff also sues for negligence. In order to establish a canse of action, she
must show: (i) that the defendants owed her a duty of care; (ii) that the defendants breached that
duty of care; (iii) that it was reasonably foreseeable she would be harmed as a result; and (iv) that
she was in fact harmed.

(i) _Posirion of the Parties

[120] The plaintiff argues that she was dependent upon the various defendants because
of her upbringing as a Jehovah’s Witness and that they would have known she felt she had no
choice bur 1o follow their direction. She claims that the defendants were negligent in directing
her to cenfront her father and Jmew or ought to have known she would he psychologically
harmed by that process. She further argues that the defendants® handling of her father’s conduct
within the congregation was negligent and that this caused her additional harm,

[121] The defendants rely on the constitutionally entrenched feedom of religion which,
they argue, prevents any civil liability from attaching to elders who have applied their religious
beliefs in accordance with their conseience. They deny the existence of any duty of care in the
course of pastoral counselling. They also point to the fact that Vicki Boer was an adult when she
voluntatily sought out the elders, that she was requesting a remedy in accordance with the
Jehovah’s Wimess faith, and that she voluntarily chose to participate in the Church’s process,
The defendants further argue that their only responsibility was to provide spiritual guidance dnd
that the courts ought net to intervene in mafters involving theological principle and the
unposition of religious sanctions by the church. Alternatively, the defendants submit that their
actions did not fall below the applicable standard of care and, in any event, caused no harm,

(ii) The American Approack: No Tort af Clergy Malpractice

[122) The defendants rely on a line of cases in which American courts have refused to
recognize 2 tort of clergy malpractice. The American case law flows from the judicial
interpretation of the First Amendment to the United States Constitution, which provides, in part,
“Congress shall make no law respecting an establishment of religion, or prohibit the free exercise
thereof . . " These two clauses are known as the Establishment Clause and the Free Exercise
Clause, American courts have held that the Establishment Clause prohibits all forms of
govermnment action, including both statutory [aw and court action. Any government or court
activity which would foster “an excessive entanglement” with religion runs afoul of the
Establishment Clause. Thus, courts have held that “civil tort claims against cleries that require
the courts to review and interpret church Jaw, policies or practices in the determination of claims
are barred by the First Amendment under the entanglement doctrine”; Franco v. The Church of
Jesus Christ of the Latter-Day Sainis 21 P.3d 198 (Utah 2001) at p. 203.

[123] Cascs involving allegations of neglipence against clergy in carrying out their
pastoral dutics have uniformly been dismissed as constinuting a violation of the Establishment
Clause under the First Amendment. The courts have reasoned that determining the nature and
extent of the standard of care to b: imposed on a member of the clergy would require the courts



=33 -

to rule on the level of expertise normally required of other sirmilar members of that profession.
According to the Supreme Court of Utah in Franco, supra, at para 23:

This would embroi] the courts in establishing the training, skill and standards
applicable for members of the clergy in this state in a diversity of religions
professing widely varying beljafs. This is as impossible as it is unconstitutional: to

[124] In Franco, s seven-year ald girl had been sexpally abused by a fourteen-year old
member of her religious community, She repressed the memary, disclosing it for the first time
when she was fourteen. She and her parents approached the bishop and the presidenr of their
church who advised her 1o forgive, forget and seek atonement. They asked for a referral 1o &
registered mental health professional, but were referred instead to someone they later learned
was unlicensed. The family then sought belp from a qualified secular professional, who reported
the abuse to the police. As a result, the Franco family was ostracized by the religious
community. The Francos sued for clergy malpractice, gross negligence, negligent infliction of
emotional distress, breach of fiduciary duty and frand. All claims were dismissed summarily.
With respect to the fiduciary duty and negligence-based claims, the Supreme Court held at p, 205
that these all related to alleged mishandling by church officials in the context of an ecclesiastical
counselling relationship and hepce were merely a “roundabout way of alleging clergy
malpractice”, which was barred by the First Amendment.

[125] In Priczlaff’ v. Archdigeese of Milwaukee, 194 Wis.2d 302; 533 N'W. 2d 780
(1995), the Supreme Court of Wisconsin dismissed the clajms of a plaintiff who had been
sexually assaulted by a priest while she was 3 high school student. The claim against the church
was based on alleged pegligence in hiring, fraining and supervision of a priest who was a
pedophile. The Supreme Court held ar p- 236 that the First Amendment prevents a cowrt from
inquiring into what makes one suitable 1o serve as a Cathelic priest since “such a determination
would require interpretation of church canens and internal church palicies and practices.”

[126] In Schmidt v. Bishop, 779 F. Supp. 321 (1991) the plaintiff sued the Presbyterian
Church and one of its pastors, to whom her parents had sent her for “emotional, spiritual and
familial counselling™ when she was twejye years old, During the course of the counselling, the
pastor sexually molested her. The United States District Court for the Southern District of New
York found that these facts wonld Support an action for battery or some other intentional tort.
However, the limitation period for such an action had expired. The Court dismissed the
plaintiff's claims framed in negligence and breach of fiduciary dury as against the pastor and the
cburch because of the difficulty in articulating the scope of the duty owed or the standard of care
without getting into religious philosophy er ecclesiastical teachings. The Court said clergy
members and churches could be held Jigble for negligence arising outside pastoral duties, e.g.
driving the Sunday School van; but the Court held that providing colnselling to 2 member of the
congregation is a normal part of a pastor's religious acrivities and hence the First Amendment
precludes liability for negligenge.

= -
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[127] The defendants in the case before me rely upon the decision of the Maine
Supreme Judicial Court in Bryan R. v. Waich Tower Bible and Tract Sociery of New York, (1999)
M.E. 144. When the plaintiff Bryan R. was an adolescent, he was molested by an adult member
of his Jechovah’s Witness congrepation, the defendant Baker. Some years before, Baker had
molested another child in the community, At the time, he was disciplined by the elders for his
misdeeds, but later was permitted o resume his activities as an ordinary member within the
congrepation. Bryan alleged that the church and its elders were liable to him for negligence and
breach of fiduciary duty, arguing that manner in which the elders dealt with Baker’s earlier
transgressions, and the elders’ failure to wam him about Baker, made it possible for Baker 1o
obtain the plaintiff's wust and to have the opportunity to assault him. The plainifl’s elaims
against the church and the elders were dismissed. The Court held there was no duty to protect
members of the congregarion from the wrongdoing of others, Further, any effort 1e hold the
church responsible “would require direct inguiry into the religious sanctions, discipline, and
terms of redemption or forgiveness that were available within the church in the context of this
claim, an inguiry that would require secular investigation of marters that are almost entirely
ecclesiastical in nature”; Bryan R. at para. 27-28,

[128] The only American case 1o which I have been referred which has recognized a
cause of action in negligence against a member of the clergy is Berry v. Watch Tower Bible and
Tract Scciety of New York. a decision of the New Hampshire Superior Court (Southemn District),
released on February 6, 2003 and brought to my anention by counsel for the plaintiff while my
decision in this case was still under reserve. The plaintiff in Berry had been physically and
sexually abused by ber stepfather in the 1980s when she was between three and nine years old,
The family belonged 1o the Jehovah’s Witness church, The plaintiff's mother told the elders of
their congregarion on &l least ten occasions that her husband was abusing her children. The
elders instructed the mother to tell no one about the abuse or face potential disfellowshipping
(being ejected from the faith). At the time, there was 2 requirsment under New Hampshire state
law for ministers to report suspected cases of child abuse. The plaintiff sued Watch Tower under
various causes of action including a claim in negligence. The defendants moved for summary
judgment, contending that their religious mofivation for not reporting in accordance with
statutory law placed them beyond civil reproach by virtue of the Free Exercise Clause of the
First Amendment.

[129] The New Hampshire Superior Court held that the right to free exercise of religion
does not operate to relieve an individual from the obligation of complying with neurmral laws of
general application. Therefore, the defendants could not “rely on their religious views 1o sxcuse
their failure 1o comply with the applicable child abuse reporting stafutes™. Further, in dealing
with the portion of the plaintiff's case founded in negligence, the Court found the elders owed a
duty of eare to the plaintiff, even in the absence of direct privity. Groff J. held (at p. 12):

In this case, the plaintiff’s mother sought the elders’ advice and counsel regarding
the sexual sbuse of her children by her husband, a member of the congregation.
The overwhelming risk of hann to the plaintiff from the continuing sbuse by her
father, and the magnitude of that potential barm to her must necessarily have been
apprehended and understood by any reasonable person. This rendered the elders’
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conduct unreasena dangerous in view of the horrific consequences to the

piaintiff by not taking steps to report the abuse or properly counsel the plajntiff's
mother,

The prevention of sexual abuse of children is one of society’s greatest duties. In
this case, to impose such a duty places
burden requires only common se 5B achice fo U ! i :
of the abuse to the authogties. Clearly, the social importance of protecting the
plaintiff from her father's continued brutal sexpal abuse outweighs the importance
of immunizing the defendants from extended liability. The court finds that the
defendants did owc a duty of care to the plaintiff, despite the absence of privity
berween them. Therefore, the metion for summary judgment as to the plaintiff's
cause af action in negligence is DENJED. (Emphasis added)

B acwic

(130) The Court in the Berry case referred briefly to the decision in Bryan R., but
distinguished it on irs facts. With respect, the Berry decision seems 1o me to be at odds with the
everwhelming trend in United States, which is to refuse to consider any cause of action that
would involve imposing a duty of care on a ¢lergy member engaged in any form of pastoral
conduet, including counselling congregation members. [ alse note thar the Court’s decision in
Berry secms to be based on a consideration of the Free Exercise Clause, whereas most of the
other cases to which I have been directed turned on the Establishment Clause. Given the extreme
facts in Berry, in particular the clear breach of the statutory reporting requirement, I do not seze
Berry as authority overriding the long-standing American case law, Accordingly, [ conclude that
had Ms Boer’s action been brought in the United States, it would likely be subject to summary
dismissal based on these cases.

(iii) The Canadian Approgch: Balancing Religious Freedom Against the Rights of Dthers

[131] As in the United States, there is a streng gadition in Canadian law of protecting
the fundamental night of all persons to freedom of religion and conscience. Religious freedom is
specifically guaranteed under the Charrer of Rights and Freedoms, and discrimination on the
basis of rcligion 15 prohibited under s. 15 of the Charter, as well as under human nghts
legislation in all of the provinces and in numerous other statutes,

[132]. 1 accept the defendam’s position that protection of freedom of religion is an
irnportant factor to be considered in this case. I also accept that the courts should generally be
reluctant to intervene in matters which are purely spiritual, particularly invelving the discipline
by the church of one of its members. Tradirionally, courts have refused to allow their process To
be used for the enforcement of a purely ecclesiastical decrec or order, exercising civil
Jurisdiction only where some property or civil right is affected thereby: LUkranian Greek
Orthodox Church of Canada v. Ukranfan Greek Orthodox Cathedral of St Mary the
Proctectress, [1940] S.C.R. 586; Lakeside Colony of Hutterian Brethren v. Hofer, [1592] 3
S.C.R, 165,

[133] Ilowever, Canadian courta have held that freedom of religion is not absolute.
Where the exercise of religious beliefs adversely affects the rights of others, the courts can and
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will intervene: R. v. Big M Drug Mart Lid., [1985] 1 SCR. 255, F. (D) v. S (C). [1993] 4
S.CR. 141: Youngv. Young, [1993] 4 5.CR. 3: B. (R.) v. Children ‘s Aid Saciety of Metropalitan
Toronta, [1995] 1 S.C.R. 315.

[134] There are obvisusly many similarities between the right to freedom of religion in
the United States and the right to freedom of rcligion enshrined in the Canadian Constitution.
However, the constitutional language is not jdentical and the same legal analysis does nol
necessarily follow. In particular, American case law twming on the interpreration of the
Establishment Clause is not directly applicable in the Canadian context. [ was not referred to,
and am not aware of, any Canadian case which has considered the duty of care expecled of a
clergy member in circumstances similar to the one before me. However, Canadian courts have
not been reluctant to find 2. fiduciary relationship between a minister or priest and 8 member of
the congregation, provided the usual tests for the existence of such a relationship are met The
fact that the relationship arises in a religious sefting has nat been a seen 2s a bar lo imposing &
fiduciary duty of care: Deiwick v. Frid, [1991] O.]. No. 1803 (Gen. Div.); W.X. v. Parnbacher,
[1997] B.C.J. No. 57 (B.C5.C)).

[135) Similarly, the mere fact that the relationship berween the plaintiff and defendant
arises in a religious context is not a bar to there being a cause of action in negligence: W. K v.
FPornbacher, supra, M.T. v. Poirier, [1994] O.J. No. 1046 (Gen.Div.); E.S.M. v. Clarke, [1999]
11 W.W.R. 301 (B.C.S.C.); W.R.B. v. Plimt, [2001] B.C.J. No. 1446 (5.C.).

[126] . The Supreme Court of Canada has comsistently ruled that freedom of teligion
cannot be used fo shield condurt which harms others. In B. (R.) v. Children’s Aid Seciety, supra,
the Supreme Court of Canada upheld lower court rulings giving the Children’s Aid Society
authority to consent to blood transfusions for 2 young child after her parenis refused such
treatment as being confrary to their religious beliefs as Yehovah's Wimesses. lacobucci and
Major JJ., in a concurring opinion, wrote in that case at para. 226:

Tust as there are limits to the ambit of freedom of expression (.. 5. 2(b) does not
protect violent acts: R. v. Zundel, [1992] 2 5.C.R. 731, at pp. 753 and BO1; R. v
Keegstra, [1990] 3 S.CR. 697, at pp. 732 and $30), so are there limits to the
scope of 5. 2(a), especially so when this pravision is called upon 1o protect activity

_ thar threatens the physical or psychological well-being of others. In other words,
although the frecdom of belief may be broad, the freedom to act upon those
beliefs is considerably natrower, and it is the lamer freedom at issuc in this
case. The fact that "freadom” does not cperate in 3 vacuum Was underscored by .
Dickson J. (as he then was) in his seminal decision in R. v. Big M Drug Mart Ltd.,
[1985] 1 S.C.R. 295, at p. 337:

Frcedom in a broad sense embraces both the absence of coercion
and constaint, mnd the rtight to manifest beliefs and
practices. Fresdom means that, subject to such limitations os are
necessary to protect public safety, order, health, or morzls or the
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fundamental rights and freedoms of others, no one is to be forced
to act in a way contrary to his beliefs or his conscience.

(137] Similarly, the majority judgment in B. (R) v. Children's Aid Sociely case,
delivered by LaForest 1., provides at para. 107:

However, as the Court of Appeal noted, freedom of religion is not
absolute. While it is difficult to concecive of any limitations on religious beliefs,
the same cannot be said of religious practices, notably when they impact on the
fundamental cights and freedbms of others. The United States Supreme Court has
come to s similar, conclusion; sece Cantwell v. Comnecnicut, 310 US. 296
(1940). In R. v. Big M Drug Mar: Ltd.. supra, this Cowrt observed that freedom of
religion could be subjected to "such limitations as are necessary to protect puhblic
safety, order, health, or morals er the fundamental rights and freedoms of others"
(p. 337).

[138] In Young v. Young and P.(D) v. 5.(C.), supra, the Supreme Court of Canade held
that a parent's religious activity can be restricted by the court when the activity is against the
child’s best interests, without the restriction infringing the parent’s freedom of religion. As
noted by McLachlin J. in Yeung v. Young, at para. 218

1t is clear that conduct which poses a risk of harm to the child would not be
protected, As noted earlier, religious expression and comment of a parent which
is found to viclate the best interests of a child will often da so becsuse it poses &
risk of harm to the child. If so, it is clear that the puarantee of religious freedom
can offcr no protection.

[139] The leading cases in this area have arisen when the religious values of parents
have been found to be harmfil to children. However, there is no reason to restrict the prineiples
established in these cases to cases involving children. Laws, both statutory and common law,
whose purpese is to protect the vulnerable cannot be thwarted by a claim that the conduct
harming the vulnerable person is permitted, or even mandaied, by the perpefrator’'s religious
convicrens, In extreme situarions, such a restriction on religious freedom is necessary to prevent
violence against others in the name of religion. Further, I can see no principled reason to restrict
the protection to intentional rorts; it should have equal application to other causes of action such
as pegligence. My starting point, therefore, is that a tort committed by a person in the course of
what he or she sincerely believes to be a religious duty is not automarically shielded from
scrutiny by the courts by operation of the constitutional protection for freedom of religion.
Where the rights of an individual are in conflict with the religious freedom rights of another, the
courts can, and will, balance the competing rights in comsidering what, if any, remedy is
appropriate.

[140] ; That is not to say that cowrts are entitled to disregard issues of religious freedom
entirely in deciding cases of this nature, On the contrary, principles of religious freedom will be
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integral to such decisions. However, the fact that a principle of religious freedom may be
involved will not necessarily be a bar to a litigant’s right to 2 remedy before the courts, The
extent to which the rights of the individual will take priority over the principles of religious
freedom will depend on the circumstances of each case. As is demonstrated by the cases o
which I have referred above, courts will commonly favour the health and safety of children over
the religious values of their parcnts if their religious practices are harmful to their children. The
same would hold mue for other vulnerable persons who are harmed as a result of the religious
beliefs of others. The free will of competent adults to choose their own religious faith must be
recognized. Having chosen a particular religion, or veluntarily elected to remain a member of ir,
a person will nat be heard to complain later that he was injured in some way as a result of the
application of principles of that faith. Likewise, matters of a purcly internal nature such as
membership or discipline within a congregation would rarely, if ever, be subject to review by the
courts. In each case the court must consider the nature of the religious principle relied upan, the
context in which it arises, the circumstances of the person harmed and the nature of the harm in
the course of determining whether the rights of the plaintiff should be recognized
notwithstanding the impact on the religious freedom of the defendant.

iv) Analysis: The December 29, 1989 Meeting

(2) Causation

(141] 1 have found as a fact that the plaintiff aftended the December 29, 1989 meeling
" because she Bad been told by Sheldon Longworth that she was required to confront her father
pursuant to Matthew 18:15-18. I have also found that her fiendance at that meeting was
psychologically harmful to her. But for the advice given by Mr. Longworth, she would not have
attended. Thus, there is a direct causal link between the advice given by Mr. Longworth and the
harm sustained by the plaintiff.

b Duty of Care

[142] The defendants acknowledge in their written submissions that the test for
determining whether a duty of care exists in this type of sitvation involves the application of the
classic rule in Donoghue v. Stavenson, [1932] A.C. 532 (H.L.) at 580. I agree, However, the
Donohbue v. Stevenson lest must also be considered within the principles discussed in Anns v.
Merton Lendon Borough Council, [1978] A.C. 728, [1977] All E.R. 492 (H.L.) “‘dnns”), as
accepted by the Supreme Court of Canada in City of Kamloops v. Nielson et al. (1984), 10
D.LR. (4™ 641. In 2001, the Supreme Court of Canada released two decisions which refined
and clarified the application of the Anns test: Cooper v. Hobart (2001), 206 D.LR. (4™ 193
(“Cooper”y, Edwards v. Law Society of Upper Canada (2001), 206 DLR (4™ 211
("Edwards™). The gpproach to be applied is summarized in Edwards as follows (at paras 9-10):

At the first stage of the Anns test, the question is whether the circurnstances
disclose reasonably foreseeable harm and proximity sufficient to establish o prima
facie duty of care. The focus at this stage is on factors arising from the
relationship between thu plaintiff and the defendant, including broad
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considerations of policy. The starting poimt for this analysis is fo determine
whether there are analogous calegories of cases in which proximity has previously
been recognized. If no such cases exist, the question then becomes whether a new
duty of care should be recognized in the cireumnstances. Mere fareseeability is nat
enough 1o establish a prima facie duty of care. The plaintiff must also show
proximity that the defendant was in a close and direct relationship to him or her
such that it is just to impose a duty of care in the circumstances. . .

If the plaintiff is successful at the first stage of Anns such that a prima facie duty
has been established (despite the fact that the praposed dury does not fall within
an already recopnized category of recovery), the second stape of the Aans test
must be addressed, - That question is whether there exist residual policy
considerations which justify denying liability. Residual policy considerations
include, among other things, the effect of recognizing that duty of care on other
legal obligations, its impact on the legal system and, in o less precise but
important consideration, the effect of imposing liability on society in general,

[143] The first consideration is whether there are analogous categpries of cases where a
duty of care has been recognized. There have certainly been cases where a chuzch or member of
the clergy has been found liable for nepligence. However, these cases have tended to arise where
the church has been connected in some way to physical or sexual abuge suffered by the plaintiff,
e.z. failing to take action when child abusc has been reported, failing to properly supervise or
disciplinc staff, or failing to have safegusrds in place to prevent opportunities for child abuse:
F.8M. v. Clarke, supra; W.K. v. Pornbacher, supra; W.R.B. v. Plint, supra; M. T. v. Poirler,
[1994] O.J. Na. 1046 (Gen.Div.). I was not referred to and am not aware of any case in which a
member of the clergy functioning in a counselling capacity has been found to owe a duty of care
in negligence. However, there is one casc in which a minister providing counselling 1o a
husband and wife was found to owe a fiduciary duty to them (which he breached by having a
sexual affair with the wife): Deiwick v. Frid, supra. There are also numerous examples of a duty
of care being applied to other types of counsellors, such as psychologists or social workers. In
my view, these siruations in which a duty of care has been found are sufficiently similar to be
considered analogous to the case before me, such that a duty of care can be said to arise here
without poing any further in the Anns apalysis. However, sincc there are no cases directly on
point, and in the event [ have erred on this aspecr of the test, it is appropriate to consider all
aspects of the Anns test before coming to & final conclusion on whether there is a duty of care in
this case.

[144] The second part of the first stage of the Anns test involves a consideration of
proximity and foreseeability in order to detcrmine whether a new duty of care should be
recognized, In Cocper, the Supreme Court of Canada noted (at para 31) the “proximity” is a
term used to characterize the type of relationship in which a duty of care may arise and that these
relationships should be identified through the use of categories. The category of relationship in
this case would be that of a minister providing counselling and sdvice ta a member of his
congregation wha has come 1o him for help.
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[145] In Cooper, the Supreme Court quoted with favour the words of Lord Atkin, who
observed in Donohue v. Stevenson that proximity extends “to such close and direct relations that
the act complained of directly affects a person whom the persen alleged to be bound to take care
would know Would be directly affected by his careless act”. Further, Lord Atkins held a duty is
owed to “persons who are so closely and directly affected by my acr that 1 ought reasonably o
have them in contemplation as being so affectad when [ am directing my mind to the acts and
omissions which are called into question™ Cosper at para 32. The Supreme Court of Canada
said in Cagper that counts should laok to factors such as “expectations, reliance, representations
and the property or other interests involved” in evaluating the closeness of the relationship
berween the plaintiff and the defendant and in determining whether it is “just and fair” impose
a duty of care on the defendant: Codper at para 34.

[146] There is obviously a close and direct relationship between a member of the clergy
and a parishioner who goes to him for advice, In that situation the clergyman would know that
the person seeking his advice would be directly affected by the advice he provides. In providing
that advice, he would clearly have his parishioner in his cont=mplstion s a person who would be
affected by the advice he gives. Counselling and providing adviee to parishioners is part of the
normal dutics of a member of the clergy. Further, clergymen are typically regarded by members
of their congregarion as having a special status or position of autherity. The relationship is one
of trust. The parishioner would, to the knowledge of the clergyman, be likely to rely on him. It
would be reasonable for the parishiener to expect that the clergy member would exercise &
reasonable degree of care in dispensing advice. Because of the nature of this relabonship,
twning to one's minister for advice is fundamentally different from looking for advice from
friends or family. Given the direct relationship, it is easily foreseeable that harm may befall the
panshioner if the member of the clergy is negligent in dealing with the marter before him. In my
view, this situation is precisely the kind of close and direct relationship in which courts have
recognized it would be just and fair o impose a duty of care on the person providing the advice.
Thus, the first stage of the Anns test is mec '

[147] The defendants submit that the role of the ¢lders in the case before me is clogely
akin to the pastoral counselling referred 10 in F.SM v. Clarke, [19959] 11 WW.R. 301
(B.C.8.C.) and suggest, therefore, that no duty of care ought to arise. In F.SM v Clarke, the
trial judge, Dillon J.,, impased an onerous burden of care on defendants who were various
emanatiens of the Anglican Church. The plaintiff had been sent to a residential school for native
children when he was a child and had been repeatcdly sexually assaulted by Clarke, his
donmitory supervisor, while there. The school was operated by the Anglican Church, and was
described 8% para. 7 as “a religious institution run with military precision™ and, at para. 171, as a
“pervasive, purposeful Anglican environment controlled by an Anglican administrator who was
also a clergyman”, In this contexr, at para. 173, Dillon J. imposed a duty on the Anglican
Church to “ensure a proper moral environment and to care for known moral harm” that might
befall the plaimiff. The Anglican Church was held liable for failing to properly supervise its
emplayee Clarke, thereby creating an environment in which Clarke could sbuse the plaintiff.
Dillen 1. also found at para 182 that the Anglican Church further breached its duty in “failing to
investigate properly and report Clarke's sexual abuse after it became directly known to them and
in failing to provide any counselling or care te F.8.M. after the disclosure.” Dillon I.
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acknowledged at para. 173 that the “potential breadth of this duty might be unreasonably
overwhelming”, but considered this appropriate when viewed “solely within the facts of this case
involving physical sexual abuse [sic)”. The reason for such a broad dury of care was the closed
nature of the society in which it arose. Dillon I. stated at para 172:

This is not a sifuation of simple pastoral eounselling as oceurs within a parish.
F.5.M. was purposefully placed in an institwiional Anglican environmsent without
access to outside influence in order to further his religious education. There is not
the distancc here seen in regular contact berween parishioner and clergyman
where the parishioner returns to home and the influence of others. Here, the
Anglicans undertook a role to influence F.S.M.'s life fundamentally, with the
expectation of his blind obedience enforced by discipline. The Anglicans knew
that an emotional dependence would arise in the children at the school through the
intimacy and the pervasiveness of the relationship that was fostered between the
children and the adults directly responsible for their care,

[148] I do not see F.5.M. v. Clarke as authority for the proposition that in a counselling
relationship between a clergyman and congregant there can be no duty of care. On the contrary,
the case confirms that whether a duty of care arises will depend on whether the test defined in
Donoghue v. Stevenson has been met. In distinguishing a situation of pastoral eounselling from a
highly regimented residential schoal, the Court in F.S.M. v, Clarke was dealing with the extent of
the duty of care to be imposed, not whether there was any duty of care at all. 1 agree with Dillon
J. in that case that the degree of control and domination exerted by the defendants over the
plaintiff is a factor to be taken into account in determining the breadth of the duty of care to
which the defendants will be held, However, the existence of such a degree of control is not a
prerequisite to the existence of a duty of care.

[149] Having recognized a prima facie duty of care in this relationship, the secand stage
of the Anns test requires the court to consider whether there are residual pelicy considerations,
apart from the relationship itself, which justify denying the existence of a duty of care, Such
considerations include, but are oot limited to, whether recognizing the duty would affect other
legal obligations or the legal system generally and whether recognizing a duty of care “would
raise the spectre of liability to an indeterminate class of people™; Cooper at para 37-39.

[150) The defendants argue that societal interest in the protection of freedom of
religion is contrary to the impesition of a duty of care in this situation. They further point to the
difficulty of imposing a duty of care where, as here, the religious persen has a conflict of interest
as they are providing spiritual help to Mr. Palmer, Vicki Boer and 1o the conpregation at large.

[151] The fact that a duty of care, or differing duties, may be awed to more than one
person at the same tume is not, i my view, grounds for denying the existence of any duty of care
at gll. The competing duties on a defendant may be factored into the standard of care to be
unpesed, or may be taken into account in determining whether there has been any breach of the
duty of care. However, I do not see this as a compelling policy reason for denying any duty of
care.
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[152] As I have already stated (ar paragraphs 131 to 140 above), protettion of religious
freedom does not mandate the denial of any cause of action in negligence against a church or
member of the clergy. Principles of religious freedom may be faken into aceount in determining,
on a case by case basis, what standard of care should be imposed, or whsther any remedy is
available. However, religious beliefs should not be an absolute defence to conduct that is
harmful to others. The implications of denying any cause of action arising from negligent advice
given by a church official could be enormous. It would provide complete immunity for
patentially serious wrongdeing for which there might be no other remedy.

[153) Imposing a dury of care in the circumstances before me would not open the
flondgates of liability to an indetesmninate class of people, any more than imposiog a duty of care
in a doctor/patient or solicitor/client relationship would. This is a specific and direct relationship
berween the clergy and a member of the congregation seeldng advice.

[154] Nor do [ see any impediment to recognizing a duty of care because of problems
within the legal system itself, [ recognize the difficulty noted by the American courts in defining
2 standard of care in cases involving negligence by church officials, However, I do not see that
as a reason for denying the existence of a duty of care altogether. Courts are called upon to
determine standards of care in many complex situations, e.g. the standard of care for a
neurosurgeon in a teaching hospital in a large urban center, or for a family medicine practitioner
in a remote area. The trial judge who makes such a decision is not meddling in medicine or
imposing the court’s will on medical matters. Rather, the parties call evidence from experts on
the standard of care and the judge decides the appropriate standard based on the weight of the
evidence. Although coming to such a eonclusion in a religious case is not without its difficulries,
I do not see it as a significant departure from other cases routinely before the courts.

[155] Neither do I consider it beyond the ability of the court to determine whether a
particular teaching ar principle is truly a renet of a particular religion. Courts and tribunals are
often called upon to make similar determinations in diserimination cases, labour cases and
wrongful dismnissal actions where a particular course of conduct or hiring decision is said to be
required by the religion of the employer or employee.

[156] 1 therefore conclude there is no general policy reason to negote the prima facie
duty of care arising In a sitvation where a member of the clergy is providing advice and
counseling to a member of his congregation. The Anns test is met. The nexl step is to determine
whether that dury of care arose in the czse hefore me.

[157] In the Jehavah's Witness faith, there is an even closer and more dependent
relationship between members of the congregation and the clergy than is the case in most
religions. For members of the Jehovah’s Witnesses, religion is a pervasive and dominant
influence in everyday life. Social contact with others ouiside the faith is discouraged and
adherence to the instructions of the elders is required. Although the relationship between Ms
Boer and the elders of her congregation did not involve quite the same degree of contro] and
dependency as described by the Court in F.8.M. v. Clarke, neither was it a mere counselling
relationship between minister and parishioncr where the parishioner returns home to the
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influence of family and others. Many of the aspects of dependency noted by Dillon J. in F.S.M.
v. Clarke were also present here: eg. a closed society isolated from outside influence, the
pervasive nature of the religiovs influence, and the requiremeat of blind cbedience. It was
within this context that the relationship between the plaintiff and the defendants arose, Vicki
Boer went to Sheldon Longwarth because she was troubled and needed advice. She barely knew
him. She consulted him solely in his capacity as an elder of her faith, She had been raised in her
faith to put her complete trust in the elders. Obedience was required. To the knowledge of the
elders and Watch Tower, she relied entirely upon the sdvice she was given and felt she had no
option but to comply. Mr. Longwerth was Fully aware of her vulnerable emotional state. He was
also aware that she dreaded the confrontation with her father which he counselled her was
required. In this situation, there Was 2 close and direct reletionship hetween the elders and the
plaintiff in which there was every expectation that she would rely upen and follow the advice she
was given. Further, given her emotional state, it was readily foreseeable that the course of action
recommended would likely cause further emotional harm ta the plaintiff, the very 1ype of harm
which did occur. In these circumstances, I find that a duty of care did arise as between the elders
and the plaintiff.

(c} Religious Freedom of the Defendants and the Plaintiff's Free Choice

[15E] The defendants submit that the plaintiff was an adulr in December 1989 when she
voluntarily came fo the elders seeking their intervention. She wanted the elders to be aware of
her father’s sin and wanted them to deal with it within the principles of the Jehavah's Witness
faith They argue that since she came o the Church seeking a religious solution, she cannet faplt
the Church elders for having dealt with the matter as required by their faith. They point out she
was not compelled to attend the December 29® meeting: rather, she freely chose to attend.

(159) There are two fundamental difficulties with the defendants’ analysis. First, the
marter was not dealt with as required by their religion, The evidence at trial was clear that
Matthew 18 has no application and that there is no requirement of the Jehovah's Witness faith
that the victim of sexual abuse must confront her abuser and give him an opportunity to repent.
Second, in all of the circumstances, I do not see the plaintif©s attendance at that meeting as an
exercise of free will on her part. I will deal with both points in more detail.

(160} First of all, there is considerable merit to the argument that if a competent adult
does not agree with her religion’s position on a given topic, she has two choices: (i) she ean
choose 1o follow the church’s teaching because she wishes above ell to remain a member of the
faith; or (ii) she can leave the religion. Having freely chosen to stay in the religion and accept its
principles, she cannot later complain that she has suffered harm as a result of her awn decigion.
But can a person be said to be responsible for her own harm, having freely chosen to follow her
faith, when in fact the harm she sustained was pot required by that faith? An example is
lustrative. Suppose a member of the Jehovah's Witness faith is considering surgery and asks an
elder if Jehovah's Witnesses are permitted to have blood transfusions. She is told, accurately,
that this is not permined within the Jehovah’s Witness faith. Having considered the matter, she
decides not to have a ransfusion and sustaing harm a2 a resplt. She has exercised Fee chaice,
deciding to follow the teachings of her religion rather than the advice of her medical doctor.
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Next, suppose that a member of the Anglican Church faced with the same surgery asks her
minister if Anglicans are permitted to have blood transfusions. In fact there is nothing in the
Anglican faith to prevent blood transfusions. However, the minister gives his parishioner the
wrong information and tells her blood transfusions are forbidden for Anglicans. Rather than give
up her religion, and trusting the advice of her minister, she elects not to have the transfusion and
is harmed. Can the second woman be said to have exercised free choice in the same manner as
the first? [ think not. The source of the second woman’s harm is not her choice to follow the
teachings of her religion, but rather her reliance on the incorrect advice of her minister,

[161] The plaintiff in the case before me is in the position of the second woman in my
example. Vicki Boer believed that she was required to apply Matthew 18 in this situation. She
was told this by Mr. Longworth to whom she had turned for help and advice. [t is not fully clear
whether Mr. Longworth misunderstood the advice he received from head office, or whether the
advice given by head office was precisely what Mr. Longworth conveyed to the plaintiff. What
is clear is that the advice he gave to the plaintiff was wrong. It was, therefore, the incorrect
advice given to the plaintiff that caused her to attend that meeting, not her free choice to follow a
principle of her religion. The harm she sustained flowed from her reliance on the incorrect
advice provided by Watch Tower, through Mr. Longworth. It was not caused by any actual
requirement of her religion. Ironically, in an action focused so extensively on principles of
religious freedom, on the actual facts of the case there was no issne of religious freedom
involved. It was all a mistake.

[162] . The second difficulty I have with the defendants’ position is that it is valid only if
the plaintiff’s decision to attend the December 25, 1989 meeting was truly an exercise of free
will. The plaintiff says she was “forced” to attend the meeting by the elders, whereas the
defendants say she “chose” to attend. In my view, this situation is directly analogous to one ig
which the defence of consent is asserted.

[163] L: Devember 1989, Vicki Boer was a mentally competent adult person, legally
capable of making her own decisions, In the absence of factors traditionally seen as vitiating
consent (such as force, threat of force, or fraud), she is presumed to have attended the December
29" mecting as an exercise of autonomy and free will. However, the analysis of whether there
has been genuine consent on her part does not end there, To determine whether the consent is
genuine, one must also consider the power relationship between the parties, and in particular
whether one party had the power to dominate and influence” the other: Norberg v. Wynrib,
[1992] 2 S.C.R. 226 at pp. 246-261.

[164] In Norberg v. Wynrib the defendant was the plaintiff’s doctor. Dr. Wynrib was
aware his patient was addicted to drugs. He offered to continue prescribing those drugs for her in
cxchange for sexual favours, At first she refused. However, after her other sources for obtaining
the drugs dried up, she returned to Dr. Wynrib and agreed to his proposition. Years later, she
sued Dr. Wynrib, asserting (among other things) the tort of battery and breach of fiduciary duty.
Dr. Wynrib argued that Ms Norberg had consented to the sexual activity. Ar the Supreme Court
of Canada, a panel of six judges all ruled in favour of Ms Norberg, but for differing reasons.
Two of the six judges (McLachlin and L Heurenx-Dubé J1.) decided the case based on breach of
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fiduciary duty without reference to the issue of the defence of consent or the tort of battery. Of
the remaining four judges, three (LaForest, Gonthier and Cory, I1.) held that Dr. Wynrib's
conduct constituted battery, rejecting the defence of consent in the circumstances, The sixth
Judge, Sopinka J. found in Ms Norberg’s favour based on breach of contract. Sapinka J.
considered the battery claimn, but was of the view that the defence of consent had been
established on the facts. Thus, three of the four judges dealing with the issue found there was no
consent.

[165] LaForest I, delivered the judgment of the three judpes whose decision was based
on the tort of bamery. He first noted, ar p. 247, that the presumption of individual will and
autonomy is “untenable in certaih circumsiances”. In particular, “a position of relative
weakness” can interfere with free choice. He therefore concluded that, “Our notion of consent
must . . . be modified to appreciate the power relationship between the parties,” Having
considered the parallels between this approach to consent and the cancept of unconscionability in
conmact law, LaFores: stated, at p. 250:

It may be argued that an uncenscionable transaction does not, in fact, vitiate
consent: the weaker party retains the power to give real consent but the law
nevertheless provides relief based on secial policy. , . In the same way, in cerain
situations, principles of public policy will negate the legal effectiveness of
consent in the context of sexual asseult. In particular, in certain circumstances,
consent will be considered legally ineffective if it can be shown that there was
such a disparity in the relative posifions of the parties that the weaker parry was
not in a position to choose freely. (Emphasis added)

[166] LaFarest 1. went on to consider the impact of “special relationships”, concluding
that relationships where one party has power and authority over anather are more likely to ateract
scrutiny in determining whether consent by the weaker party is genuine. He concluded thart
consent to a sexual relationship in such circumstances is “inherently suspect”, referring to an
article by Professor Phyllis Colemnan as follows, at p. 255;

An ability to “dominate and influence” is not restricted to the student-teacher
rclationship. Professor Coleman outlines a number of situations which she calls
“power dependency” relationships: see Colemen, “Sex in Power Dependency
Relationships: Taking Unfair Advantage of the ‘Fair’ Sex™ (1988), 53 4/b. L. Rev.
95. Included in these relationships are parent-child, psychotherapist-patient,
physician-patient, clergy-penitent, professor-student, attorney-client, and
employer-employee, (Emphasis added)

[167] In applying these principles to the situation between Ms Norberg and Dr. Wynrib,
the three majority judges (on this issue) held that she had nor freely consenred to the sexual
activity. In coming to that conclusion, at p. 257 LaForest J. noted the “marked inequality in the
respective power of the parties”, the fact that Ms Norberg was “a young woman with limited
education”, the fact that her “need for drugs placed her in a vulnerable position™ and the fact that
this vulnerability was known to and exploited by Dr, Wynib.
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[168] Sopinka J. disagreed with the conclusion reached by his three fallow judges and
would have held, on the facts, that Ms Norberg had consented to the sexual activity involved. He
agreed that in determining the existence of factors tending to negate consent, it is necessary to
“take a contextually sensitive approach”. This, he stated, should be dane on a case-by-case basis
rather than establishing categories of relationships in which consent to sexual conduct would
rarely be accepted as genuine. However, he starcd at P. 304, “Certain relationships, especially
those in which there is a significant imbalance in power or those involving a hiph degrec of nust
and confidence may require the trer of fact to be particularly careful in assessing the reality of
consent,™

[169] Before tuming to the application of these principles to the case before me, it is
relevant to consider the observations of the nal judge in F.S.M. v, Clarke, Supra, in particular
the excerpt I have quoted at paragraph [149] abave. Dillon J. was dealing at that point with the
breadth of the duty ef care 1o be impesed. However, the point made has equal spplication to a
consideration of the relationship between the partics in the course of deciding whether there has
been an exercise of free will. Dillon J. noted the difference berween a situation of “simple
pastoral counselling as occurs within a parish™ and a totally closed society in which the religious
influence is “pervasive™ and “blind cbedience” expected of the members. Those are useful
distinctions to bear in mind in cansidering e situation of Vicki Boer and the elders of her faith,

[170] In my opinion, the pawer dependency relationship between Vicki Boer and the
elders of the Jehovah's Witness faith in 1989 was such that she cannot be said to bave exercised
free will in respeet of directions given by the elders, Although she was legally of the age of
majerity (having turned nineteen in November 1989), Vicki Boer was a naive and
unsophisticated young woman who had led a sheltered life to that point. Furthermore, it was a
life dominated by the influence of the Jehovah's Witness faith. She had been forbidden to
develop relationships with anyone outside the faith and had been trained to obey the elders
without question. Up until a few months before, she had Lived at home with her family, in a
rigidly religious household and within a small community in which everything in her life
centered on her religion. Refusal to follow the direcrinn of the elders was not an option if she
wished to sitay within her religion; and abandoning ber religion wonld also constilute an
abandonment of her family, friends and community, at a time in her life when she was
emotionally dependent and fragile. Disobeying the elders was literally inconceivable to the
plaintiff at the time.,

(171] As I have nored above, the relationship between Ms Boer and the Jehovah's
Wimess clders was not as dependent as was the case with the children in the residential schoo) in
F.5.M. v. Clarke, supra. However, it was far closer to that sort of closed society than would be
the casc in the vsual simation of a patishioner having regular contact with a clerpyman but
returning to home and the influence of others at other times. That is because of the pervasive
natwre of the Jehovah's Witness religion’s prusence in the everyday lives of its adherents, the
specific religious requirement of obedience, and the direction to avoid worldly ways and socia)
interaction outside the faith.
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[172] The plaiotiff's dependence and powerlessuess developed as a direct result of the
teachings of the defendant Watch Tower. She was brought up in that faith ta accept the word of
the elders unquestioningly. Independent thought was not permitted. She was taught net to trust
anyone outside the faith and she followed thar directior. Thus, when her employers noticed her
distress in December 1989 and asked if they could help, she rebuffed their efforts, insisting that
only somebody within her religion could help her. The elders were, therefore, not only aware of
her dependence and vulnerability, they were responsible for it.

[173] In my view, there is a direct parallel berween the relationship between the doctor
and patient in Norberg v. Wynrib, supra, and the relationship between the elders of the Jehovah’s
Witness and Ms Boer. Certainly the conduct of Dr. Wynrib was more reprehensible than
anything done by the defendants here, and the element of exploitation of the relationship for
personal advantage by Dr. Wynnb is missing in this case. On the other hand, the degree of
conwol that the Jehovah's Wimess elders were able to exert over Ms Boer was, 1f anything, more
ingrained and pervasive than was the case for Dr. Wynrib. In botl cases, the powerful party was
aware of the dependency and involved in its continuation: the Jehovah's Witncsses as part of
their religious belief systemn and Dr. Wynrib because he took no steps to cure his patient’s
addiction.

[174] The defendants called evidence on this point from Dr. Daniel Silver, a psychiatrist
who examined the plainGff at the request of defence counse], He testified that the plainrff ar the
age of nineteen was not submissive or passive. Rather, he described her as swrong-willed and
rebellious. From my earlier conclusions abour the plaintiff’s relationship te the Jehovah's
Witnesses, it follows that I do not accept the evidence of Dr. Sjlver on this peint, Dr. Silver's
opinion was based on what he thought to be the plaintiff's behaviour at the time. - However, the
instances of rebellious behaviour he noted were all incidents that ocenrred after February 1990,
after the fime when she had begun to feel abandoned and mistreated by her own religion. He
was also under the incorrect impression that the tensions between Ms Boer and the church had
been going an for some time before December 1989, Nobody who knew Ms Boer in December
1989 described her as rebellious. Those who knew her, including some of the defendants,
described her as committed to her religion and as a quiet, somewhat shy young weman. Dr.
Silver’s opinion that the plaintff was not “forced” 1o participate in the two meetings, but rather
chose to do so, is based on a mistaken apprehension of the facts and therefore I do not find it to
be persuasive.

[175] Accordingly, I conclude that holding the defendants to a duty of care in this
siuation does not interfere with their religious freedom, Further, by artending the meeting on
December 29, 1989, the plaintiff was not wuly oxercising a fee choice ta follow her religion and
18 not therefore prevented from asserting this cause of action.

(d) Standard of Care and Breach

[176] There was no evidence of the particular standard of care applicable to elders of
the Jehovah's Witness faith in this comsmunity at the relevant tme. ] agree with the defendants’
submission that the standard of care applicable to psychiatrists, psychologists, or social workers
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is not the appropriate standard against which to measure the conduct of the elders. In the absence
of specific evidence as to the standard, it is appropriate to apply the general standard of care far
negligence, that of a reasonable person in like circumstances. The elders in this situation had no
particular expertise dealing with victims of childhood sexual abuse. They cannot be expected to
be familiar with the literaturs on how ta handle disclosure of abuse by vnlnerable victims.
However, as a matter of the general knowledge any person in the community weuld be expected
ta have in 1989, the defendants must have known that bemng a victim of sexual abuse is wraumatic
and that for any such victim to confront her sbuser about such conduct in front of others would
also likely be emotionally difficult. It was reasonably foreseeable that such a confrontation
could be emotionally harmful to the plaintiff,

(177] The particular elders invelved in counselling Ms Boer also had specific
informarion about har emotional circumstances, They lnew she was already beginning to have
emational problems arising from her father’s abuse and they knew, becanse she specifically told
them, that she was temified about having to confront her father in the manner they directed.
Fixed with that knowledge, and aware of their own lack of expertise, it was incumbent upon the
elders 1o make inquinies of a professional as to haw the potential harm to the plaintff could be
minimized, if not avoided entirely. In my opinian, failure o 1ake this very basic precaution was
a breach of the standard of care. Further, the elders in Toronto could at least have wammed the
elders in Shelburne of the nature of the situation and the vulnerability of Ms Boer, so that an
atternpt could be made to minimize the risk of harm to the plantiff. Instead, they tack no steps
whatsoever to speak with their Shelbumne counterparts, with the result that Messrs. Caimns and
Brown walked into the meeting “blind”, unaware of what would be discussed and unaware of the
plaintifl's emotional difficulty. Again, in my view, this falls below the appropriate standard of
care. Had the Shelbume elders been aware of the situation, it is likely they wauld have heard
from the plantiff in the absence of her father, just as they had done for the January 31, 1990
meeting. Further, given that the advice with respect fo Matthew 18 was incarrect, there is a pood
chance this could have been avoided altogether if there had been better communication between
the two groups of elders.

{178] Accordingly, I find that the plaintiff was obliged to go through the difficult and
Taumatic experience of confronting her father about his past sexual abuse in front of her father
and two elders of her community. Although the plainfiff knew this confrontation would be
harmful to her, she felt she had no choice but to comply. Further, because of her religions
upbringing and the requirements of her religion, she was pawerless and dependent upon the
tlders. She cannot be rcgarded as having chosen of her own free will to attend the meeting. She
artended the meeting due to the incorrect advice given to her by the elders in Toronto as to the
requirements of her faith, Further, although the Toronto elders were aware this experience
would likely be traumatic for her, they failed to take reasonable steps to avoid that harm, such as
obtaining competent expert advice or, at the very least, advising the elders in Shelbume of the
situation they would be facing. Had they taken these reasonable steps, the harm (o the plaintiff
arising from the December 29, 1589 meefing would likely have been averted, I therefore find
that the requisite elements for a cause of action in negligence arc estahlished. The next guestion
1s which, if any, of the defendants are liable for damages arising from the negligence that caused
the plaintiff to attend the December 29, 1989 meeting.
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(e) The Individual Defendants

[179]) The defendants Steve Brown and Brian Caims were completely unaware of the
subject matter of the December 29, 2989 meeting prior to actually hearing it from Mr, Palmer
and the plaintiff. They heard fom the family members present, made some inquiries to satisfy
themselves that the younger children were not in danger, and told the Palmers they would pet
back to them about what needed ta be done. Neither Mr. Brown nor Mr. Caims was responsible
for the structure of the meeting. They had no knowledge that Matthew 1B was being applied.
The plaintiff did not tell them that she did not want to be there and she did not ask, nor artempt,
to leave. Under these circumstances, neither Mr. Brown nor Mr. Cairns is respensible for any
harm suffered by the plainuff as a résult of the meeting. I have already determined that there is
no liability ansing from any of their conduct subsequent to the December 29, 1989 meeting.

[1BO] John Dhidur is a perscnal defendant. He testified art mal that Marthew 18:15-18
hzs no application to this type of situarion and that he would never have told this to Sheldon
Longwarth. Mr. Longwoarth’s notes of one of his canversations with Mr. Didur indicate thar Mr.
Didur 1old him that Marthew 18 applied. It is also apparent from his notes that Mr. Longworth
spoke to other advisers at head office and that ar least one other elder told him Matthew 18
applied. Mr. Longwonh’s specific memory of which elders provided which advice is not
reliable, as he candidly acknowledged in his testimony. It is pessible Mr. Didur gave such
advice without fully appreciating the background circumstances. It is also possible Mr.
Longwarth was confused about the advice he received from Mr. Didur, or that he inaccurately
- recorded the discussion as having been with Mr, Didur when it was in fact with someone else. 1
found Mr. Didur to be a convincing witness. I am pot able to say on a balance of probabilities
that he was the one whe told Mr. Longwaorth to apply Matthew 18:15-18. Therefore, he is not
personally liable in damages 1o the plaintiff in respect of the December 29, 1989 meeting.

() _The Defendant Watch Tower Bible and Tract Society of Canada

[181] Sheldon Lengworth is not named as a personal defendant. However, Ms Boer
contacted Mr. Longworth in his capacity as an elder of the church. Mr, Longworth consulted
throughout with more senior advisers at the Jehovah's Wimess head office and passed on their
advice to the plaintiff. He acted at all vimes as an agent of the defendant Watch Tower. The
defendant Watch Tower daes not seek to distance itself from the conduct of Longworth and the
other elders who provided advice to Ms Boer in Toronto, or fo disclaim any respensibility for
their actions. Although the statement of claim could be clearer on this point, I believe thaton a
fair reading of that pleading and subsequently delivered particulars, there is an allegation that
Watch Tower is responsible for the harm suffered by the plaintiff as a result of the direction
given 1o her to apply Marthew 18:15-18. Accordingly, [ find the defendant Watch Tower Bible
and Tract Saciety of Canada liable to the plaintiff for the harm she sustained as a result of
anending the December 29, 1989 mecting,
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(v) Analysis: The January 31, 1990 Judicial Committee Meeting

[182] The January 31, 1990 Judicial Committce meeting was called to consider the
appropriate sanctions, if any, to be impaosed upon Mr, Palmer for his wansgressions. The
decision as to whether a Commitree was appropriate is not something this court should interfere
with. This is akin 1o a quasi<judicial function. No duty of care would be owed to Ms Boer in
connection with the decision itself. However, the manner in which the meeting was conducted
could potentially frive rise to a duty of care since Ms Boer was directly involved and there was a
reasonable expectation on the part of the three committee members that she would find the
meeting emotionally difficult. However, in my view, the three committer members acted
reasonably in the manner in which they conducted the Judicial Committee meeting. They were
careful to ensure the plaintiff felt she wes being listened 1o and believed, and they met separately
with the plaintiff to hear her story so as 1o spare her the diffieulty of going over the details in
front of her father. I find no breach of any duty of care by the defendants in connection with the
Judicial Committee meeting and, hence no liability against any of the defendants arising from it.

vi) Analvsis: The Church’s Handline of Mr. Palmer’s Abus ts After January 1990

[183] Having heard the particulars of Mr. Palmer's conduct and considered the
applicable Scriptures, the three elders who constituted the Judicial Committee that hed been
smuck to consider the matter made a decision as to what they thonght was an appropriate
sanction. In coming to that decision they considered and applied what they believed 1o be the
principles of their faith. There is no evidence that any of the defendants communicated the
circumstances of the situation inappropriately to others. They took no steps directly sgainst the
plaintiff and were not responsible directly or indirectly for gossip in the community or for any
actual or perceived shunning of the plaintiff by members of the congregation. The discipline by
a church of one of its own members is an area upop which courts are very reluctant to intrude.
That is particularly so when, as here, the plaintiff was not the ope being disciplined and alleges
only indirect harm. In my opinion, neither the elders nor the church owed a duty of care (o the
plaintiff in these circumstances, The nature of the discipline to be imposed on Mr. Palmer was
purely 2 matter between the church officials and Mr. Palmer. The plaintiff had no privity and
was owed no duty. Further, there was no reasonable expectation that she would be harmed by
any sanctien inposed on Mr, Palmer, Even if there wag a duty owed, there Wwas no breach by any
of the defendants that could be said to cause damage to Ms Boer. Therefore, there is no liability
on any defendant for anything that happened after the Janwary 31, 1990 Judicial Committes
meeting.

E DAMAGES

[184] It follows from the sbove that the only harm suffered by the plaindff for which
any defendant is in law responsible is the barm arising from her participation in the December
29, 1989 meeting. The only defendant liable in damages for that harm is Watch Tower Bible and
Tract Society of Canada. The final queston to be determined is the quantum of the plaintiff's
damages.
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[185] The plaintiff relies upon the evidence of Dr. George Awad, a psychiatrist. He is
naot a weating psychiatrist, but examined the plaintiff at the request of her counsel for the
purposes of this litigation. Dr. Awad rtestified Ms Boer suffers from a generalized anxiety
disorder, which is long term and wil] require many years of psychotherapy to treat. He noted she
has many of the symptoms of survivors of childhood sexual abuse and agreed many of her
symptoms stem directly from the trauma of being sexually assaulted by her father. However, Dr.
Awad also placed great emphasis an the manner in which the Jehovah's Wimess elders handled
the situation once the abuse was reported 1o them. He deseribed them as being “insensirive”
from the outset and said that the way the Church handled the matrer was a factor preventing her
recovery from the initial raurna of her father’s abuse, Further, he specifically referred to the
requirement of her confronting her father in front of the elders and other forced repetitions of her
story, and said this exacerbated the onginal wrauma, with effects even more severs than the
sexusl abuse irself.

[186] The plaintiff also filed repons from several health care professionals whom she
has seen for reatment for brief periods over the intervening years. These included a one page
letter from a counselor, Russgell Scotr, who saw Ms Boer for a 1 Y% hour counselling session in
Cictober 1597. In the leger, Mr. Scoft confirmed his advice to Ms Boer that somec of her
difficulties “may be relared to the fact she was raised in a cult environment”. Mr. Scott further
stated that the strategy of requiring Ms Boer to confront her father in front of the elders caused
far-reaching ‘emotional damage and was “re-traumatizing”, Dr. Heéléne Daigle, a psychologist
who saw the plaintiff for reatment in January 1998, described her as suffering from symptoms of
“sxeessive anxiery, lack of tust in others and herself and confusion™, She stated that Ms Boer
wounld have benefited from getting professional help when she revealed the abuse and this “could
have sparcd her years of excessive guilt, fear, [and] confusion.” :

[187] The diagnosis of the plaintiff’s current psychological difficulties by the defence’s
expert, Dr. Silver, is remarkably similar in many respects to the opinions of the experts relied
upon by the plaintiff. He agreed thar she suffers from anxiety and many symptoms of post-
traumafic stress. He was further of the view that she struggles with a personality disorder which
includes amempts to avoid “real or imagined abandonment, difficult interpersonal relarionships,
feelings of cmptiness and impulsivity”. Where Dr. Silver differed significantly with Dr. m_avad is
in respect of the cause of the plaintiff's psychological difficulties. He accepted thar it was
ernotionally difficult for the plaintiff to go through the December 29, 1989 meeting and confront
her father about his abuse. However, in his opinion, the sexual abuse by her father when the
plaintiff was at a most vulnerable adolescent age was the most important causal event 'ln:ndin:g to
her later emotional difficulties. Dr. Silver also referred to other sources of the plaintiff’s anxiety
such as failed romantic relationships, her difficulties with her mother, difficulties arising from
Ker split with her religion, and loneliness as a young wife and mother with her husband away for
extended periods of dme. Dr. Silver agreed that the process of confronting her father would
likely have caused the plaintiff grief and anxiety and would have “re-evoked” the traurma of the
original abuse. However, he also testifi=d that the plaintiff was very strong-willed and that if she
found the cxperience of repeating her story to be truly traumatic, she could net have been
“dragged” to the meeting. He testfied that she unconsciously needed 10 repeat the original
abusive trauma suffered as a result of her father’s abuse by repeating her story over and over. Dr.
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Silver disagreed strongly with Dr. Awad's opinion that the trauma of the December 29, 1989
confrontation meeting was worse than the original sexual abuse. Dr. Silver testified that the
impact of the confrontation was negligible or insignificant when compared to the herrendous
rauma of the original sexual abuse. He said it was like comparing s malignant mmour to a
benign boil.

[12E) Dr. Silver testified that the plaintiff appeared to fee] a great deal of rage towards
her father, which he found to be understandable. However, she also demonstrated s desire to
preserve her own good image of her parents. Dr. Silver believes the plaintiff has displaced her
rage against her father by directing it against the Church; that she has a need to split things into
good and bad, with her parents percéived as good and the Church as bad.

[189] As I have already noted above (at paragraph 176), I do not aceept Dr. Silver’s
opinion with respect to the plaintiff being strong-willed and rebellious in 1989, His conclusion
in that regard is based on a misapprehension of some of the evidence. To the extent his
conclusions as to the minimal tranmatic impact of the December 29, 1989 meeting arc influenced
by his belief that the plaintiff attended that meeting willingly, his opinion must be looked at
critically and carefully. However, I found the balance of Dr. Silver's evidence to be even-
handed and thoughtful.

[190] Dr. Awad’s evidence must also be considered carefully because it is premised on
the accuracy of the plaintiff's evidence as to how the events of December 1989 and January 1950
transpired. As [ have stated above, many of the plaintff’s beliefs as to the way in which ghe was
treated by the elders are inaccurate, Dr. Awad, understandably, accepted the accuracy of the
plaintff’s recollection for the purpose of reaching his opinion. The inaccuracy. of the factual
underpinning for his opinion serioysly undermines its weight. Further, I found Dr. Awad to be
almost adversarial in his support for the plaintiff's cause during the course of his testimony, In
his written report delivered in Aupust 1959, Dr. Awad described the elders as being hostle,
unfeeling and judgmental. His report rccognizes the trauma of the original abuse and its
likelihood of longtime sequelae. He describes the confrontation meeting and the forced re-telling
of the plaintff’s story as re-traumatizing and says it “made the situation worse” (page 11) and
that *the way this case was handled, increased the anguish and suffering that Mrs. Boer
experienced” (page 12).

[151] At mial, Dr. Awad went copsiderably further. In examination in chief, Dr. Awad
stated that Ms Boer's current anxiety stems from earlier trauma, in part because of the scxual
abuse, but “mostly” because of the way it was handled by the elders, On cross-examination, Dr.
Awad stated at one point that it was a “toss-up” as to which was more Taumatic, the original
sexual abuse or the way it was handled by the elders, but that if he had 1o choose, he would say
the Church’s handling of the matter was worse than the oripinal trawna. Later he said thet
although the plaintiff was upset by the sexual abuse, he was not gure she was psychiatrically
disturbed by it. According to him, it was the re-traumatization by the elders that did the real
damage.
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(192] As [ have alrcady noted, there are difficulties with the evidence of both experts
who testified. However, | found the evidence of Dr. Silver to be more balanced and impartial
than that of Dr. Awad. I accept Dr. Silver's opinian that Dr, Awad failed 10 give sufficient
weight to the obvious trauma caused by the sexuval abuse. Ms Boer had already started to
experience disturbing symptoms sternming from her father's abuse before the elders were even
involved. Many of her symptoms in later life were clearly related to the original sbuse; for
example, concems about bathing her children and hearing her husband's breathing during the
night and having flashbacks to her father’s abuse, The long-term rraumatic effects of sexual
abuse are well documented and well-known. While T do not doubt that the experience of having
to recount the derails of the abuse in front of her father was traumatie, it stretches credulity o
suggest that the long-term effects of such a canfrontation arc worse than rhe original abuse.

[193] I accept the evidence of Dr. Silver thar by far the most significant factor
coniributing to the plaintifi’s current difficulties {s the sexual abuse by her father. [ also accept
his opinion that the plaintiff’s focus on the Church as the source of her problems is likely based
on her need to displace her rage against her parents. It is important to note the role of the
plaintiff’s mother in all of this. The plaintiff was certainly betrayed by her father. However, her
mother was suspicious that her husband was abusing the plaintiff, but said nothing. When the
plaintiff went to her about it, she did intervene, but the matrer was hushed up and Mrs. Palmer
told her daughter not to tempt her father by dressing provecatively or Wearing pyjamas in his
presence. Mrs. Palmer was angry with the plaintiff for bringing the matter up again in 1989 as
she felt it was over and done with. Later, when the plaintiff left the Church there was further ill-
will berween mother and daughter, and, as the plaintiff poignantly stated in her evidence, “My
mother died hating me.” Mrs. Palmer chose her allegiance to her faith over her daughter. It is
clear from al] of the evidence that this berayal by her mother bas also been a factor contributing
to the plaintiff’s emononal difficulties.

[154] That said, [ believe Dr. Silver minimized the impact of the confrontation meeting.
I accept the evidence of Dr. Awad that this would have been re-traumadzing. I do not see it as
being as incomsequential as Dr. Silver described. ] believe the confrontation meeting was
exrraordinarily difficult at the time, and likely made marters worse for the plaintiff for a period of
time after that. However, with or without the December 29, 1989 meeting, I believe the plaintiff
would have been in the same psychologically damaged state now. There were many factors
compounding the plaintiff's inahility to recover fully from the sexual abuse. Those factors
included the lack of support from her family, particularly her mother, and the very sheltered,
judgmental environment in which she had been raised. It is not easy for any person simply 1o
break away from a religious group that has been such a pervasive influence in all aspects of
one’s life. For a person with the vulnerabilities of the plaintiff, and alrcady damaged by the
sexual abuse, that struggle was even more difficult. I recognize that, to an extent, the difficultics
the plaintiff now experiences are related 1o her upbringing within the Jehovah’s Witness faith
and the effects of leaving that faith. However, those are not actionable sources of harm. The
only cause of action against the Church is in respect of its negligence in causing the plaintiif’s
attendance at the December 29, 1989 meeting. In my opinion, that one session, while traumatie,
played only a minor role in creating the situgtion in which the plaintiff now finds herself.
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[195] Al the rime of the incident giving rise to this cause of action, the plaintiff had
already suffered the initial harm from the sexual abuse, and was already suffening from its
sequelae. Her current ematiopal difficultes stemming from the sexual abpse would have
ocewred in any event, as would most of the other difficulties arising from leaving the Church. In
my apinion, this case falls within what has been described as the “crumbling skull™: Athey v.
Leanati, [1996] 3 S.CR. 458; W.RB. v. Plint (2001), 83 BCLR. (3d) 228 (B.CS.C.); SF.F. v
MaeDeonald (1999), 234 A R. 273 (Q.B.); Whitfield v. Calhoun (1999), 242 A R. 201 (Q.B.).

[196] Therefore, Watch Tower is not liable in damages for the whole of the plainuff’s
current psychological problems. Further, the plaintiff would have required psychalogical
treatment for the other sources of her difficulties in any event, and I do not see the sequelae of
the December 29, 1989 meeting as requiring additional or more prolonged treatment than would
otherwise have been the case. There was, however, psychological harm to the plaintfT as a
result of the December 25, 1989 meeting. She was in a very vulnerable state at the time, as she
had just begun to deal with the effects of her father’s abuse. [ accept the evidence of the various
experts, including Dr, Awad, that this confrontatien made things worse for the plaintiff. ] am not
able to say, in hindsight, how long those effects would have been felt. Putting a dollar figure on
psychological harm is always a nearly impossible task, and onc which is inherently arbitrary. I
am mindful of the range of damages typically awarded ro victims of severe childhood incest and
physical assault where the long-term psy:hﬁlugir.ai harm is significantly more disabling than in
the plaintff's sitvation. Damages in those most horrific cases rapge from $75,000.00 1o
$150,000.00. Taking all of these factors into a:::num 1 asgess general damages suffered by the
plaintiff in this case at $5,000.00.

[197] There is no foundadon on the facts to support an award for punitive damages.
Most of the sllegations against the defendants have not been established on the facts. The
defendants whe interacted with the plaintiff did not bear ill will toward her. They accepied the
veracity of her account, were sympathetic to her simaticn, and meant her no harm. The claim for
punitive damages is dismissed.

JUDGMENT AND COSTS

[198] In the result, there will be judgment in favour of the plaintiff in the amount of
$5,000.00 as against the defendant Watch Tower Bible and Tract Society of Canada, plus interest
thereon at the Courts of Justice Act rate from Apgust 28, 1998. The action is dismissed as
against the other defendants. If the parties cannot agree on costs, I can be spoken to.

Released: June 26, 2003






